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Abstract 


The February 2015 crisis whether both official languages, French and English, be used 
in proceedings in the Anglophone jurisdiction practicing common law, was a reminder 
that the Cameroon concept of bilingualism still requires definition. At the simplest 
and most obvious level, the lawyers of the minority English-speaking jurisdiction were 
protesting against the introduction of a rival language, unfamiliar to their community. 
A second look unveils proofs of deeper malaise behind what is only the thin end of the 
wedge. In fact, there are conjoining components originating from misunderstandings 
traceable back to 1961 when the English-speaking Southern Cameroons and indepen- 
dent French-speaking Cameroon reunited. It is far from the dream that drove them to 
form a common entity. This article goes below the surface of these dissensions that 
amount to a veritable ‘Anglophone problem, which if not properly understood and 
handled, and allowed to fester, can be the harbinger of disintegration. 


Keywords 
Francophone — Anglophone — language — judiciary — law — English — French 
The North-West Lawyers Association (NOWELA), a body regrouping members 
of the Cameroon Bar Association operating in the North-West Region, sug- 
gested that a language code be adopted to resolve the language crisis recently 


experienced in the courts of the two English-speaking regions of the Republic.! 


1 The Post, 01606, 23 February 2015, p. 2. 


© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/15718115-02604001 1. 4o4 from Brill.com11/10/2020 11:31:15AM 


via Western University and Kings University College 


504 NFOBIN 


The idea, taken over by Barrister Kemende Henry,” representative of the Chair- 
man of the Cameroon Bar Association in the Region, cracked open the seal of 
silence. From the federation that was created following Reunification in 1961, 
to the decentralised unitary State in place today through the deconcentrated 
unitary system adopted in 1972, we have often contented ourselves with de- 
scribing the State of Cameroon as a bilingual country. 

In its first article, the Constitution of the Federal Republic of Cameroon 
specified that “the official Languages of the Federal Republic of Cameroon shall 
be French and English”. The 1972 Constitution renewed the specification in the 
same article: “The official languages of the Republic of Cameroon shall be Eng- 
lish and French”. The amendment of 1996 maintained the words and order, but 
for good measure required the parity of the languages and committed the State 
to the promotion of bilingualism: “The official languages of the Republic shall 
be English and French, both languages having the same status. The State shall 
guarantee the promotion of bilingualism in the country”. The regularity with 
which the first position has been reserved to that requirement of bilingualism, 
seems to be suggestive of the attachment of the various constitutional legisla- 
tors to the principle. 

In good fidelity to this official policy of linguistic duality, for a little more 
than 50 years Cameroonians have often stopped at simply describing their fa- 
therland as a “bilingual country”. Perhaps it is the wisdom of men, both gov- 
ernors and the governed in their interactions that has made a legal definition 
of the expression irrelevant. However, if successive courts with jurisdiction to 
verify the constitutionality of laws (the Federal High Court under the federa- 
tion, the Supreme Court under the Republic of Cameroon, and the Constitu- 
tional Council since 1996) have never had the occasion to mouth the content 
of the expression for more reasons than we can enumerate here,? the problem 
of its definition has never ceased to bea source of problems. That is why the re- 
cent mobilisation of lawyers of the North West and South West Regions against 
the introduction of French in court proceedings in their regions is important. 

This is not an exclusively Anglophone problem: the Francophone majority 
has not been spared. To some scandalmongers, its attempt to dodge English, 
to oust it, is proof of discomfort with it, evidence that the English language 
is not harmless. To some, it is an irritant, and to others, a danger. It might 
have been better had it been a necessity for citizenship. The problem would 


2 World Echoes, 0001176, 17 March 2015. 

3 See F. Mbome, ‘Le contrdle de la constitutionnalité des lois au Cameroun’, 35:2 RJPIC (1992) 
pp. 629-720; J.F. Wandjik,Le contréle de la constitutionnalité au Cameroun et le modéle af- 
ricain francophone de justice constitutionnelle’, 4 RyP (2007) pp. 415-446. 
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have been resolved by their learning it at an early age in school. However, they 
do not use it often, and even when it does happen, there is always a trick to 
get around it. Why all the trouble to learn a language that is only occasionally 
necessary? 

Secondly, they are a minority when they temporarily or permanently enter 
the English-speaking regions of Cameroon. They face the same difficulties that 
Anglophones face in French-speaking Cameroon. Worse, the Francophiles or 
Anglophobes among them equally fear the eventuality of a nationwide Anglo- 
phone hegemony. When the minority oppresses the majority, it is the majority 
that has a minority problem. Under the word “minority”, Black's Law Diction- 
ary states that “in the context of constitution’s guarantee of equal protection, 
‘minority’ does not merely have numerical denotation but refers to identifiable 
and specially disadvantaged group”* It is in this respect that we could refer 
to South African blacks under apartheid and women who outnumber men 
throughout the world, as minorities. The power of the English language world- 
wide, the massive enrolment of Francophone children in Anglophone schools 
in Cameroon (due more to its power outside the country than within Camer- 
oon), belittles the number of Anglophone Cameroonians who have become 
Francophone by assimilation. 

This alarms the fringe of French-speaking Cameroonians who are convinced 
that the Republic was born to be faithful to the language and values it inherited 
from Mother France. Nobody doubts it any longer, French e is waning while 
English is waxing in Cameroon. It is difficult to assess the impact of this trend. 
The statement by Ernest Renan in 1882 that “languages are historical creations 
that show little of the blood of those speaking it, and which in any case cannot 
bind human freedom when it comes to determining the family with which one 
unites for life or death”> is not shared by all. In 1948, Albert Camus gloried in 
an opposite claim: “I have a fatherland, the French language”,® a thinly veiled 
confirmation that “it is language that today seems to make one of the strongest 
bases of cultural identity or claim of such an identity”.” 

Therefore, to choose to study the language problem in the Anglophone ju- 
risdiction of Cameroon is not to conclude that Anglophone Cameroonians are 
the only victims. Nor can one say that Francophone Cameroonians are the only 
villains. The fact that we chose the judiciary in the Southern Cameroons also 


4 Also, see Graves v. Barnes, D.C. Tex, 343 F.Supp.704, 730. 

5 E. Renan, Quest-cequ’unenation. Conference faite de Sorbonne, le n mars 1882 (Ancienne Mai- 
son Michel Lévy, Paris, 1882). 

6 Quote from Camus when awarded the Nobel Prize for Literature in Stockholm on 10 Decem- 
ber 1957, as cited in G. Cortanze, Passion de la langue frangaise (Editions, Paris, 2010) p. 11. 

7 J.-M. Pontier, ‘Les données juridiques de l’identité culturelle’, 5 RDP (2000) p. 1275. 
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does not mean that it is the only structure facing the problem among Anglo- 
phones. Their distress is the thinner end of a larger problem. However, numeri- 
cally, they are no match for Francophone Cameroonians; Anglophones make 
up a lamentable 20% of the population and so far, are the more vocal. Our 
choice of men of the robe (excluding judges, although most are silently sym- 
pathetic) in the former Southern Cameroons jurisdiction was guided by their 
numerical inferiority, compared to their counterparts on the other side of the 
language aisle. 

Secondly, they are the first to have raised the problem and proposed a lan- 
guage code as a solution. Otherwise, the National Bar Association would never 
have taken up the problem this early. The trip by the National Chairman of 
the Bar Council and the Chairman of the General Assembly of the Bar Council 
to the North-West Court of Appeal,® the South West Court of Appeal and the 
South West Administrative Court? placed it on record that the present return 
to the status quo is just a framework deal, a stop-gap, “pending chancellery 
being seised for a permanent and lasting solution”. It would be the first time 
that bilingualism has been defined in the context of the Constitution of the 
Republic of Cameroon by a public authority. In fact, a probe beyond the con- 
stitutional requirement that the Republic of Cameroon shall have two official 
languages will meet little in the way of statutes of implementation and juris- 
prudence. Because the area is uneventful, legal experts have equally shunned 
it to a large measure. That is why any analysis of the present crisis will invari- 
ably end up being more socio-political than legal. In fact, what was supposed 
to be a legal issue, a constitutional debate, became politicised, perhaps to the 
extreme. 

It is precisely because this area has lain fallow since Reunification that un- 
derstanding it coherently will be extremely difficult if we choose to do so with 
half measures here. That is why the analysis here will be long, at times very 
detailed as we examine the arguments of the contending parties. The aim of 
this approach is to afford a deeper understanding and clearer picture of what, 
in a wider perspective, has come to be known as the Anglophone Crisis in 
Cameroon. 

The presidential decree of 18 December 2014 following the meeting of the 
Higher Judicial Council opened the hostilities. The decision assigned newly 
graduated magistrates, and reassigned those already in service, without taking 
their linguistic background into consideration. Some English-speaking magis- 
trates were posted to French-speaking Cameroon and vice versa. That is how 


8 17 March 2015. 
9 24 March 2015. 
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all the judges in the North-West Court of Appeal turned out to be Francophone. 
The explanation for such appointments has never gone beyond speculation. In 
a meeting with men of the robe of the region, Justice Oyono Abah, explained 
that during the meeting of the Higher Judicial Council of 18 December 2014: 


I was appointed Attorney General of the North West Court of Appeal 
with other French-speaking magistrates. We know that presidential de- 
crees are discretionary... Meanwhile, I have taken note that these presi- 
dential decrees do not make any distinction between French-speaking 
magistrates and English-speaking magistrates. In other words, there is no 
Anglophone or Francophone magistrate. We have magistrates who can 
serve all over the country, irrespective of bilingualism as stated in the 
constitution of Cameroon. Therefore, litigants in a court hall can speak 
in either French or English.!° 


The President of the South West Court of Appeal reportedly 


postulated on a number of reasons for the mix transfers and did not see it 
as an attempt to minimise Anglophones, neither was it to impose French 
or English in courts across the country, but to correct certain lapses in the 
implementation of legal texts."! 


Could she be suggesting that some texts are better implemented in the Fran- 
cophone regions by Anglophone magistrates and vice versa? In a letter from 23 
February 2015 to the President of the North West Court of Appeal notifying him 
of resolutions of their meeting, NOWELA claimed it had been: 


reliably informed that you and the Procureur General have been sent to 
the North West Region on a specific mission yet to be disclosed to the 
lawyers and which they fear is to complete the destruction of Anglo- 
phone cultural heritage under the pretext of being Cameroonian. 


This allegation was relayed by The Post newspaper, which alleged that judges 
of the North West Court of Appeal, all Francophone, were overheard boasting: 


10 ‘The Post, 01609, 9 March 2015, p. 2. See report of the joint trip of the Chairmen of the 
Bar Council and the Bar General Assembly to the North and South West Regions already 
quoted. 

11 __ please insert the footnote 
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“we are on special mission in the North West Region”? Both NOWELA and the 
newspaper quoted however, do not substantiate the claim. 

The reality is that the constitutional principle of the oneness and indivis- 
ibility of the Republic inherited from France, and that has occupied a position 
as prominent as that occupied by bilingualism in all our constitutions, pre- 
cludes any claims to “otherness” by any individual or section within the Re- 
public. Like the French, North, South, East and West, Cameroonians are equal 
before the law. The preamble states: “All persons shall have equal rights and 
obligations”. After entrenching the oneness and indivisibility of the Republic, 
Section 1 specifies that it “shall ensure the equality of all citizens before the 
law”. The principle of indivisibility subsumes that of equality before the law. In 
a letter prefacing a book by Roland Debbasch on the concept of indivisibility 
in France, Michel Debré!®= commented: 


To abandon the Nation of France is to surrender freedom in the most hu- 
man thing it has, and especially everyone's right to promotion by equality 
of chances. A native of Alsace is Préfet in Marseilles, a Breton, magistrate 
in Corsica, or the other way round, a Catholic or an atheist may in turn 
head a university, a Protestant is general or prime minister, a son of an 
immigrant Jew becomes a top-ranking civil servant, a workman becomes 
member of government, a moderate and a Communist in turn becomes 
mayor of big cities or heads of a big state-owned company. Men and 
women of any origin may hold any elective office, public job, magistrate, 
officer, teacher... .4 


It is this logic that has often guided appointments in all fields of national life in 
Cameroon. For some unexplained reason, the judiciary has hitherto benefitted 
from some kind of exemption. The problem did not come from the authority 
with the power to appoint, but from the Constitution itself.15 


12 The Post, 01610, 13 March 2015. 

13. R. Debbasch, Le principe révolutionnaire d’'unité et d'indivisibilité de la République (Eco- 
nomica, Paris, 1984). 

14 ~— Ibid, p.2. 

15 It is an open secret that the Anglophones never participated in the drafting of the pres- 
ent Constitution. Nor does the text take the essential claims they made at that time into 
account. See M.-L.M. Nkoum-Me-Ntseny, Les“Anglophones’ et le processus délaboration de 
la constitution du 18 janvier 1996, La réforme constitutionnelle du 18 janvier 1996 au Camer- 
oun: aspects juridiques et politiques, Fondation Friedrich-Ebert au Cameroun/Association 
Africaine de Science Politique Section Camerounaise, Grap (Yaounde, DIHACO, 1996) 
pp. 200-227. The African Commission on Human Rights and Freedoms, in its ruling on 
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It was mindful of this distinctively French understanding of the notion of 
indivisibility that the President of the Republic, who “ensures respect for the 
Constitution’!® made the appointments of 18 December 2015. He is the custo- 
dian of the independence of the judicial power, and appoints members of the 
Bench and of the Legal Department.!” These appointments derive from what 
is called discretionary powers (pouvoirs discrétionnaires) in administrative law. 
However, prior to appointments to the Bench, the Constitution requires him 
to get the opinion of the Higher Judicial Council,!8 which is advisory (avis con- 
sultatif) and nothing more. It should be clear that, unlike what many people 
think, discretion in appointments does not mean arbitrariness. The adminis- 
trative court is increasingly extending its jurisdiction to cover the suitability, 
advisableness or timeliness of executive orders.!9 Although a decision may 
therefore be legal, it can be struck down because it is inadvisable. Even in in- 
ternational law, today it is acknowledged that unlike France (which is united 
by the homogeneity of its population), the Republic of Cameroon is made up 
of two peoples - one that is French-speaking from the former East Cameroon, 
and the other that is English-speaking from the former Southern Cameroons.?° 
Appointments should reflect this distinction in order for public services to 
function properly. However, lawyers of the former Southern Cameroons juris- 
diction did not mobilise against the legality of the appointments, although the 
fact that they were capable of paralysing judicial services in those regions were 
good grounds for petitioning the competent courts. A French court declared 
that the use of French was compulsory for “une bonne administration de la jus- 
tice" (good dispensation of justice)*! in Corsica, which had its own language. 
The lawyers had more than legal causes to seek legal protection from linguistic 


Communication 266/2003, The scnc/scAPo v. La République du Cameroun took note of 
this fact: “It is evident that the 1996 Constitution did not address the Southern Camer- 
oonians’ demand, particularly since it did not accommodate the concerns expressed 
through the 1993 Buea Declaration and the 1994 Bamenda Proclamation”. 

16 —_ Section 5 of the Constitution. 

17 Section 37(3) of the Constitution. 

18 — Section 37. 

1g A. de Laubadere, ‘Le controle juridictionnel du pouvoir discrétionnaire dans la jurispru- 
dence récente du Conseil d’Etat frangais’, in Mélanges Marcel Waline (LGDJ, Paris, 1974) 
pp. 531-548. 

20 See the ruling of the African Commission on Human and People’s Rights on Communica- 
tion no. 266/2003. 

21 See 4 August 1859, Giorgi v. Mosapino, D.P. 1859,1453. For more on the expression bonne 
administration de la justice, see J. Robert, ‘La bonne administration de la justice’ (special 
issue), AJDA, Droit administratif (1995) p. 18. 
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alienation. This is probably why they preferred to protest, at least for now, and 
not contest the law. If they had a genuine cause, it equally has memorable 
limits. 


1 Causes of the Push to Protect English as the Only Language in 
Court Proceedings in Anglophone Cameroon 


In its letter of 23 February 2015, NOWELA stated that the “the cracks imposed 
by their Francophone brothers on the foundation of our unity have serious- 
ly widened to the extent that any further crack may result in disintegration’. 
Meanwhile, in a memorandum to “appropriate government and judicial of- 
ficers” dated 13 March 2015, English common law lawyers of the South West 
Region represented by the Fako Lawyers’ Association (FAKLA) and the Meme 
Lawyers’ Association (MELA), denounced “issues which adversely impinge on 
our common law practices and usages and call to question the bi-jural founda- 
tions of our judicial system”. They gave the authorities a time limit of 30 days 
to redress them, “failing which we shall consider further appropriate action’. 
These threatening reactions, along with many others carried by the local press, 
have both immediate and remote causes. 


1.1 The Immediate Causes 

Some are tempted to think the present gung ho attitude of law practitioners 
of the former Southern Cameroons jurisdiction is directed against the geo- 
graphical origins of the judges appointed there by the presidential decree of 18 
December. This is only partially the case. There are many Cameroonians with 
their ancestry on the opposite side of the two official language fence. To say a 
Cameroonian is Francophone, does not mean he only speaks French, just as 
an Anglophone may not only speak English. It simply means that they did his 
studies in English or French. The mobilisation of the lawyers of the North West 
and South West Regions was not directed against their origins, but against the 
choice of their language of communication, Although French is officially a co- 
language with English, it is unfamiliar in Southern Cameroons courts. 


111 Unfamiliarity of French as a Language in the Courts of the 
Southern Cameroons 

When the former Southern Cameroons was part of Nigeria, its official language 

was English, which it shared with the territory, and eventually the federation. 

When it became part of Cameroon following Reunification in 1961, the official 
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language of the State of West Cameroon (as it was then called) was English.?4 
This state of affairs slowed down the progress of bilingualism in the federation, 
and in fact was one of the reasons President Ahidjo advanced for the shift to 
unitarism in 1972. 

But even under unitarism, where indivisibility is practised, the courts were 
spared bilingualism. Although business has always been conducted exclusively 
in English, bilingualism was extended to all other spheres of national life, and 
at times, this meant they went insidiously French. Could the exclusion from 
bilingualism of the courts in the former Southern Cameroons be explained 
by the traditionalism of such institutions or the readiness of jurists to resist 
unfairness? What entitles them to this exemption from jurisdiction that likens 
them to the services of a State within a federation? Does it not amount to a 
breach of the principle of equal protection or ‘equal rights and obligations’ for 
all persons, to quote the Constitution? 

The most probable of the reasons advanced for this exemption is access to 
justice, a recurrent topic in the legal area. The Declaration of 1789 remains the 
reference document in this regard. Its preamble evinces one of the reasons the 
framers had in mind: 


that this declaration being constantly present in the minds of the mem- 
bers of the body social, they may be forever kept attentive to their rights 
and their duties; that the acts of the legislative and executive powers of 
government, being capable of being every moment compared with the 
end of political institutions, may be more respected; and also that the 
future claims of the citizens, being directed by simple and incontestable 
principles, may always tend to the maintenance of the Constitution, and 
the general happiness. 


Access to justice therefore democratises judicial review. The more common 
the language, and the simpler the terms of the law, the more democratic this 
review is. Montesquieu wrote that “the laws ought not to be subtle; they are de- 
signed for people of common understanding, not as an art of logic, but as the 
plain reason of a father of a family”? Gilles Lebreton pointed out the advan- 
tage that countries blessed with a common language have in this respect, and 
underscored the needlessness for such countries to encourage bilingualism 


22 See Section 55 of the West Cameroon Constitution. 
23 C.L. de Secondat, Baron de Montesquieu, The Spirit of Laws (1748) Book xx1x, Ch. 16, 
‘Things to be observed in the composing of laws’. 
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or multilingualism that carries the danger of complicating what would oth- 
erwise be simple. Citizens are more likely to be aware of their legal rights and 
obligations, irrespective of their regional origins when there is one common 
language.?4 “The principle of legality also tends to corroborate the possibility 
of the citizens to foresee their legal situation. It tends to create for citizens 
predictability of the future, a decisive function of every legal system”, remarked 
Frede Castberg.° It is in this respect that the apparent attempt to extend bi- 
lingualism to the area of justice is questionable, even though Cameroon is a 
bilingual country. The authorities could have respected the geographical area 
covered exclusively by the minority English language or the majority French 
language for the sake of access to justice, and reserved bilingualism, like soft 
law, for better times. Now, it will be too demanding. 

However, when one of theirs was served with submissions from the Legal 
Department of the North West Court of Appeal in French on 17 February 
2015,76 lawyers did not wait for this to happen a second time before they re- 
acted. The break from tradition created a stir. It was the subject of a meeting 
of North West lawyers on 20 February, which resulted in the letter addressed 
to the President of that court on 23 February. The letter, directed to him “for 
necessary action” among other things carried a resolution that 


the language of communication in all the courts of the North West Re- 
gion especially in the Court of Appeal shall remain English which is not 
only a constitutional right, but a minority right in a bijural Cameroon 
which is what it is because of her colonial past. 


Probably taking their cue from their North West colleagues, South West law- 
yers addressed the memorandum of 13 March to “appropriate government and 
judicial officers’, calling on the judges appointed to English common law juris- 
dictions to conduct proceedings in English, and that under no circumstances 
should submissions, rulings or judgments be written or delivered in French in 
any court of common law jurisdiction. They quoted laffaire Theodore Leke v. 
Etat du Cameroun, a judgment delivered in French by the administrative court 
of the South West Region on 17 November 2014. One fact, that often emerged 
from the utterances of these law practitioners, and which they apparently 
prefer not to put in writing, was that they themselves are not free to make 


24  G. Lebreton, ‘La langue frangaise et l’accés au droit’, 3 Rev. Dr. Prospectif (2003) p. 1656. 

25 EF Castberg, Modern Problems of the Rule of Law, Mélanges Polys Modinos (A. Pedone, 
Paris, 1968) p. 177. 

26 Dossier no. CANWR/22C/sMSs/2014. 
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submissions in English in French-speaking areas. That is why at times it all 
sounds like reverse discrimination. It would be interesting to know their re- 
action if with or without some administrative voluntarism, they could freely 
make submissions in English in the courts on the other side of the language 
fence. If their clamour for the codification of English as the only business lan- 
guage in the courts of the former Southern Cameroons jurisdiction is acceded 
to, the immediate and logical upshot would be that the courts in the French- 
speaking regions will be closed to English, a perspective that apparently does 
not disturb them. Perhaps this is because de facto, they have already been shut 
out of them. The co-officiality of English is surreptitiously contested there. 


1.1.2 Training French-speaking Magistrates 
As if they believe that disregard for their language has an impact on one’s 
knowledge of the law, in their petitions of 23 February and 13 March respec- 
tively, North and South West lawyers openly accuse their French-speaking col- 
leagues in their jurisdiction of ignorance of the common law system and its 
usages. It is an accusation that the latter are also quick to throw back at them, 
if we take it from the Attorney General of the North West Court of Appeal.?” 

The NOWELA petition called for civil claims in criminal matters to be pre- 
sented orally or in writing, and that lawyers should not be denied an audience 
because of the non-filing of civil claims. They further called for the admission 
of bail for all accused persons as a human right, and an end to the practice 
whereby magistrates convict accused persons based on a case file tendered 
by the State Counsel in the absence of prosecution witnesses. They finally de- 
manded an end to exorbitant locus fees, charged at times without the knowl- 
edge of counsels. 

The South West memorandum denounced the appointment of French civil 
law-trained magistrates who preside over English common law jurisdictions, 


27 Speaking at a seminar at the pastoral centre in Bamendankwe, he compared some men 
of the robe to Second World War soldiers who kept on fighting after the truce, that it de- 
fies his imagination that lawyers still quote British, Nigerian and French laws after the 
harmonization of the Criminal Procedure Code: “The Criminal Code has been voted. Let 
us implement it. Many others are implementing the cro, based on the repealed Crimi- 
nal Procedure Ordinance (CPO), others based on their Criminal Proceedings on the Code 
dInstruction Criminelle”. See The Post, 01609, 9 March 2015, p. 2. That Anglophone and 
Francophone magistrates frequently trade accusations of ignorance of the law is an old 
problem among legal profession practitioners in Cameroon. In a speech given on 5 Feb- 
ruary 1985 in a presentation on an official visit in the former North West Province, the 
Minister of Justice (a former magistrate and Francophone), denounced flawed rulings in 
the English-speaking jurisdiction of Cameroon due to ignorance of the law. 
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handling issues/principles of torts, administration of estates, contracts, etc. in 
which they are not formally trained. This, they said, was prejudicial to their 
clients, litigants and the justice system. They decried the fact that prosecuting 
magistrates tender documents directly in criminal matters without witnesses 
having the opportunity of examination, cross-examination andre-examination. 
The South West memorandum further condemned the total disrespect and 
disregard for English common law principles, laws and practices in the pros- 
ecution and management of cases in the English common law jurisdiction 
in favour of French civil law principles, laws and practices. In support of the 
allegation, they quoted the illegal collection of fees for criminal complaints 
and for bail. They also underscored the levy of fees for visits to the locus by the 
legal departments, in express disregard of conditions contained in the Crimi- 
nal Procedure Code. 

Both petitions condemned the introduction by some French-speaking mag- 
istrates of the requirement that lawyers appear robed before them in the mag- 
istrates’ court or the Legal Department, which is not the custom and tradition 
of English common law practice. The North West went further to recommend 
that magistrates be well-dressed,?® and maintain court room decorum with 
due respect to the courts.29 Apparently, what shocked these men of the robe 
most about these French-speaking judges is that they have not lost the majesty 
of the majority that they enjoy outside the jurisdiction of the former Southern 
Cameroons, although they are a minority inside that area. 

Could the situation be remedied by the use of translation in court proceed- 
ings? Could speaking English have made a difference? The lawyers themselves 
accept it as a solution.>° The President of the Cameroon Bar Assembly, Nico 
Halle, who helped broker the framework deal that ended the crisis, told the 
press: 


The Francophone magistrates are making quite some efforts in speaking 
English and we can only encourage them to learn more so that their sub- 
missions should never be rendered in French in any courts, west of the 
Mungo. I am satisfied that all went well.?! 


28 The practice there strictly requires a black suit. 

29 Anadvocate General from the Attorney General’s chambers reportedly entered the court- 
house through the door used by judges and, “in a provocative manner, greeted the judges 
and sat down arrogantly chewing bubble gums”. See The Post, 01606, 23 February 2015, p.2. 

30 See the letter of 23 February and the memorandum of 13 March. 

31 See The Post, 01612, 20 March 2015. Also see The Post of 13 March. 
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NOWELA President Barrister Robert Nso agreed: “As we went to court this morn- 
ing, we discovered that all submission files and presentations were in English, 
which is good. If these Francophone magistrates continue this way, I would say 
the problem is being solved”.32 Kemende also accepts that: “If the Francophone 
judges continue to submit in French, it therefore means that we will need per- 
manent interpreters or translators in our courts, else, it will not work”.33 

However, speaking a language does not automatically give others the reflex- 
es, the thinking of its native speakers. Shakespeare was in the minority when 
he said changing a name had no effect: “What’s in a name? That which we 
call a rose by another name would smell as sweet”. Even at that time, there 
were many of those in England who lost their cause because they misnamed 
it, lending more credibility to the Latin adage traductor, traditore (a translator 
is a traitor).34 Legal texts are special, and may require more than a translation, 
even for lawyers. “Alas, the license to practice law is not a poetic one’, wrote 
Henry Saint Dahl.35 Why? Susan Sarcevic answers: 


In special-purpose communication, the text is formulated in a special 
language or sublanguage that it is subject to special syntactic, semantic 
and pragmatic rules...Legal texts are formulated in a special language 
generally known as the language of the law ... langage du droit...lenguaje 
de la ley. In keeping with Sager’s definition of special-purpose languages, 
the language of the law is used strictly in special-purpose communication 
between specialists, thus excluding communication between lawyers 
and nonlawyers. Concerned primarily with language, Gemar identifies 
six subdivisions of the language of the law: the language of the legislator, 
judges, the administration, commerce, private law, and scholarly writ- 
ings (doctrine)...Bound to a particular legal system, each language of the 
law is bound to a specific history and culture. Therefore, it follows that 
the characteristics of the French langage du droit described by Gemar 
do not necessarily apply to English and German, nor does those of the 
English language of the law described by Mellinkoff apply to French and 


32 See The Post, 20 March. 

33 See The Post, 01609, 9 March 2015. 

34 It is not an isolated experience. Howell wrote that a translation is only the wrong side of 
the tapestry. See J. Howell, Poems of Translation, (1660). Borrow observed that a transla- 
tion is at best an echo. See G. Borrow, Lavengro: The Scholar, the Gypsy, the Priest (John 
Murray, London, 1854) xxv. Voltaire concluded that translations increase the faults of a 
book and destroy its beauty, see M. de Voltaire, Essai sur la poésie épique, 11 (1726). 

35 HS. Dahl, Dahl’s Law Dictionary, Dictionnaire juridique (D., Paris, 2001) p. xii. 
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Spanish...Above all legal translators must be able to use language effec- 
tively to express legal actions that achieve the desired legal effect.>® 


If Francophone judges are not drilled in the history and culture of common 
law legal concepts, and only rely on their background as magistrates, they will 
not be able to deliver justice properly. The same finding is valid for the English- 
speaking magistrates functioning in the courts of the former East Cameroon 
jurisdiction. This complexity of the task of legal translation or transferring a 
language into a legal system that was not developed in it was also the subject 
of an article by the translator Frédéric Houbert.3” Surprisingly, Kemende, who 
accepts bilingualism or translation as a solution to the language crisis in the 
courts of the former Southern Cameroons jurisdiction seems to concede this 
fact. He reportedly complained at the statement of the Attorney General of the 
North West Region: 


that magistrates in all fields are the same when we know that these mag- 
istrates had their degrees under the English Private or Common Law 
systems and French Private or Civil Law System...how can French judg- 
es handle cases strictly based on Common Law System? One thing our 
Francophone brothers fail to understand is that justice is not delivered 
by speculation. If we do not sit and address this issue, we are in for injus- 
tice in our courts, given that these courts are being manned by Civil Law 
magistrates. It is unfortunate.38 


It is not simply a question of reading texts (which anyone can do) that makes a 
jurist. It is also a matter of mastering the rules of interpreting it. The fact that a 
lawyer masters the rules of interpretation of common law does not make him 
apt to do the same in civil law and vice versa. That is why a private lawyer may 
not be required to dispense justice in public law, and the other way around. 
The willingness of French-speaking judges to revert to English as the business 
language in court proceedings is proof that the language was not so strange to 
them in the first place. However, familiarity with it did not resolve the prob- 
lem, as it will not prevent the miscarriages of justice attributed to magistrates 
trained in the civil law system, that were decried in the petitions of the com- 
mon law lawyers. Perhaps the surprising acceptance by these lawyers that 


36S. Sarcevic, The New Approach to Legal Translation (Kluwer Law International, The Hague, 
2000) p. 9. 

37. EF. Houbert, ‘Le triple défi du traducteur’, 5 RCLF (2004) pp. 607-618. 

38 The Post, 01609, 9 March 2015, p. 2. 
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mere translation be a solution even if it is temporary, stems from their fear 
of being required to retrain, even if they are bilingual in order to plead before 
the newly created administrative courts. They are entirely separate from the 
common law system in Anglophone Cameroon, and are as French in their sub- 
stantive and procedural aspects, as the latter are English, notwithstanding the 
similarities between English and French administrative law.39 A description 
of the Cameroon magistracy in 1981 by Carlson Anyangwe still holds. He com- 
mented that: 


finally, it is of some interest to observe that the vast majority of Cam- 
eroon’s magistrates are monolingual and mono-jural. Judges and pros- 
ecutors in Anglophone and Francophone Cameroon live professionally 
cloistered lives with barely a nodding acquaintance with each other’s 
legal system. Strangely enough, a few Anglophones apart, most of these 
judges and prosecutors have not officially set foot in courts operating the 
other system. It is a pity that no program exists for such exchanges. What 
is even more, the young legal probationer at the School of Magistracy 
gets his practical training and forensic experience in Anglophone Cam- 
eroon if he is Anglophone and in Francophone Cameroon if he is Fran- 
cophone. This has only gone to reinforce deep-rooted parochialism and 
prejudices.?° 


1.2 Remote Causes 

At the simplest and most obvious level, the lawyers were complaining about 
the assignment of French-speaking judges to their courts and attempts to im- 
pose the French language in court proceedings. However, a closer examina- 
tion reveals the existence of deeper longstanding grievances, not only against 
the decree of appointment, and style of conducting court business, but also 
against the system as a whole. Perhaps that is why the advocate who received 
a submission from the Legal Department of the Court of Appeal of the North 
West Region did not simply call for a translation or challenge the appropriate- 
ness of such a measure before the Administrative Court of the region. To them, 
the destruction of their system of justice did not begin with the appointments 
of 18 December 2015. Their alienation is not limited to the sphere of justice, but 


39 See D. Pepy, Justice anglaise et justice administrative francaise’, EDCE (1956) pp. 159-174; 
CJ. Hamson, ‘Vues anglaises sur le Conseil d’Etat francais’, RDP (1956) pp. 1049-1057; 
D. Levy, Les développements récents du droit administratif anglais, Mélanges Chapus 
(Montchrestien, Paris, 1992) pp. 387-396. 

40  C. Anyangwe, The Magistracy and the Bar in Cameroon (Yaounde, CEPER, 1981) p. 5. 
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is a process with a package of causes, both internal and external. The begin- 
ning was in the 1961 debacle in Foumban, where the superiority of French was 
consented to. From that point, the alienation of the Anglophones spread into 
other spheres of national life to create what has come to be known today as the 
“Anglophone Question’! 


1.2.1 The 1961 Debacle in Foumban 

It was at the Foumban Constitutional Talks on 1 September 196i, that the first 
Constitution following Reunification was put together and unveiled. The del- 
egates at Foumban had an uphill task, to come up with a charter accommodat- 
ing two entities only united by the memory of having lived as one under the 
German protectorate between 1884 and 1918. The Southern Cameroons delega- 
tion fought hard and obtained the concession that the union be immutably 
federal in nature with safeguards including the preservation of language for 
the minority. Article 47 of the Constitution specified: “No proposal for the revi- 
sion of the present constitution which impairs the unity and integrity of the 
Federation shall be admissible”. The principle of a federal system of govern- 
ment thus became a supra-constitutional norm. 

Arné wrote that “every constitution is revisable but everything in a con- 
stitution is not revisable or at least should not be”.4* He defined supra- 
constitutionality as “the superiority of certain rules or principles called ‘norms; 
over the content of the constitution, norms that may expressly feature in the 
text or exist implicitly”.*4 The incorporation of such norms in the Constitution 
depends on the political experiences of that society or the values to which it 
is attached. They are, generally speaking, constitutional restraints that ensure 
that man does not have to secure his freedom only by a resort to “rebellion 
against tyranny and oppression’.“4 

The us Constitution for example, bars any amendment that deprives one 
of the States of equal suffrage in the Senate without its consent.* The Basic 
Law of the Federal Republic of Germany prohibits amendments affecting the 


41 See A.D. Olinga, ‘La “Question anglophone” dans le Cameroun d’aujourd’hui, 48:3 RyPIC 
(1994), pp. 292-308; E.H. Nfobin and Nchotu Veraline Nchang, ‘The Cameroon “Anglo- 
phone Question” in International Law’, 22:2 AJICL (2014) pp. 234-257. 

42  §.Arné, Droit constitutionnelle et institutions politiques (Exa-Plans Pau, vol. 4, 5th ed., 1990) 
P. 239. 

43S. Arné, ‘Existe-t-il des normes supra-constitutionnelles?, RDP (1993) p. 461. 

44 See the preface of the Universal Declaration of Human Rights that takes the recognition 
of the inherent dignity and of the equal and inalienable rights of all members of the hu- 
man family as the foundation of freedom, justice and peace in the world. 

45 See Section 5. 
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division of the federation into States (Ldnder), their participation in principle 
in the legislative process, or the principles laid down in Articles 1 and 20. It 
is within the bounds of reasonable presumptions that the “Foundation Provi- 
sions” of the Republic of South Africa are beyond the possibility of amend- 
ment. Several other countries also protect what is dearest to them by ruling out 
the possibility of amendments affecting those aspects. 

In France, all the constitutions tested since 1884 brand any amendment that 
subdues the republican form of government as inadmissible. The provision 
was copied by the Italian Constitution of 1947 and those of several French- 
speaking African countries, including the Republic of Cameroon proclaimed 
in January 1960. Article 50 of the Constitution of 4 March 1960 specified: “No 
procedure of revision shall be admissible if it undermines the republican form 
of the State of Cameroon, the interest of the territory, or the democratic prin- 
ciples that govern the Republic’.** Article 47 of the Federal Constitution of 1961 
partakes of the same logic. 

The question now is the value of such provisions. At this point, Francophone 
countries show what makes them different from Anglophone countries. The 
great constitutional lawyer, Sir Ivor Jennings, wrote that the character of a Con- 
stitution depends upon the “the character of the people engaged in governing 
and being governed...an examination of its workings involves an examination 
of the social forces which make for changes in the ideas and desires and habits 
of the population and its various social strata’.*” 

Anglophones say what they mean and mean what they say: A word is a 
bond. For the purpose of comparison, we exclude Great Britain and any Anglo- 
Saxon country with a flexible constitution, because the adoption of a law that 
clashes with a provision of the constitution simply amounts to an amendment 
of the constitution. In return, our models will be the United States and Germa- 
ny, Anglo-Saxon countries with rigid constitutions. On the other side is France 
and the rigid Constitution of 1958. 

The hypothesis of a modification of the us Constitution by means of a 
referendum will scarcely extend beyond the academic. If referendums have 
been held in several States, the Us federation singles itself out as one of the 
leading countries where a nationwide referendum has never been held. This 
speaks volumes of the suspicion that that country (that still practises limited 
franchise, to distil an informed electorate from the rest of the populace), has 
of popular suffrage, which allows prejudices and emotions to spring free. It 
has greater trust in the reasoned give-and-take of parliamentary debate and 


46 See Article 50. 
47 I. Jennings, The Law and the Constitution (Oxford University Press, Oxford, 1967) p. 15. 


INTERNATIONAL JOURNAL ON MINORITY AND GROUP RIGHTS.26, (2.019) 5037574), 11:34:-15AM 


via Western University and Kings University College 


520 NFOBIN 


resolution. A referendum, which is a form of open franchise has just the op- 
posite effect, because it attributes the same level of intellectual power to all 
citizens. In Marbury v. Madison, the Us Supreme Court ruled that “it cannot 
be presumed that any clause in the constitution is intended to be without ef- 
fect; and, therefore such a construction is inadmissible unless the words re- 
quire”. The court, which consequently refused to “subvert the very foundation 
of written constitutions...the greatest improvement on political institutions... 
in America where written constitutions have been viewed with so much rev- 
erence” would probably deny certification to any constitutional amendment 
that undermines the federal nature of government there, if it were petitioned 
regarding this question. The adoption of such an amendment, even by referen- 
dum, will not likely deter it from being overturned. 

In 1991, the German Constitutional Court upheld the non-alterability of a 
certain category of constitutional norms, and its jurisdiction to protect them 
against amendments on the basis of Article 79(3) of the Basic Law. It bars 
amendments affecting the organisation of the federation in Lander, participa- 
tion of the Lander in the legislative process, and the principles specified in 
Articles 1 and 20.48 The Court ruled that the substance of basic rights may not 
be infringed by the constituent body, original or derivative.*9 

The decision of the Supreme Court of India quoted by Troper may be trace- 
able to the same logic.5° The Court ruled that the power of amendment may 
not be used to destroy the federal structure ordained by the Constitution, and 
later struck down a constitutional amendment that broke restrictions on the 
power to amend on the grounds that it undermined the federal structure of 
that country. 

We will now examine the position of the French/Francophone with regard 
to the supra-constitutionality of certain norms of the Constitution, a debate 
that is more than a hundred years old. It started as far back as 1884 with the en- 
trenchment of the “republican form of government” as a perennial feature of 
State, above the possibility of revision, and is the subject of a study by L’Héte.*! 
An impressive number of French experts on the subject hold that so-called 
unalterable norms are inconsequential. Duez and Barthélemy hold them to be 
‘legal and political absurdity...simple wish without any binding force on the 


48 Provisions on human dignity, basic rights and the defence of the constitutional order. 

49 Decision of 23 April 1991. 

50 See O.Jouanjan, Alc, 1991 (Economica, Paris, 1993) p. 371. 

51  V.LHoéte, ‘La “forme républicaine du gouvernement” a l’épreuve de la révision constitu- 
tionnelle de mars 2003), 1 RDP (2004) pp. 111-138. 
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successors of the constituent bodies and future generations’.>” Burdeau calls it 
“an act of faith necessarily without sanction”.5? Contending that “its legal value 
is nil, for the constituent power of a time has no right to limit the constituent 
power of the future”.54 in his book, Traité de sciences politiques he tones this 
down a little. He makes a dichotomy between an effective constituent body 
that is sovereign, and the authority empowered to revise it, which is bound by 
the provisions of the Constitution in force.5> 

Duguit was more subtle in his approach, admitting that the law of 14 August 
1884 voted by the Revision Assembly may be abrogated by another Revision 
Assembly, clearing the decks for a later modification of the form of govern- 
ment in another procedure of revision.°® This is an opinion adopted by Pactet 
decades later.5” It is all a way of saying that the authority with the power to re- 
vise is above legal scrutiny, as long as it follows the procedure laid down for the 
exercise of its power, though this may be dangerous for national democracy. 

Laferriére wrote that the technique of decreeing the non-alterability of a 
part of the Constitution is without legal value, that “provisions of this kind 
are simple wishes, political demonstrations, but have no legal value, no bind- 
ing force in regard of future constituent bodies’.5* Vedel contends “this inter- 
dict has a political non-legal value. In fact, legally speaking, a declaration of 
constitutional non alterability is inconceivable’, unless, he continues, “the 
interdict only confirms an unwritten supra-constitutional rule to which it is 
connected”.59 To support the same line of reasoning, Gicquel borrows the ex- 
pression “paper barriers” from Barthélemy,®° and argues that “these provisions 
of interdiction result from a more political than legal reasoning”.6! Hamon and 
Troper call them “moral limitations”.® All told, in the French-speaking world, 


52 P. Duezand Joseph Barthélemy, Traité du droit constitutionnel (D., Paris., re-edited in 1993) 
p. 231 et seq. 

53  G. Burdeau, Essai d’une théorie de révision des lois constitutionnelles (Macon, Paris, 1930), 
Pp. 99. 

54  G.Burdeau, Droit constitutionnel et institutions politiques (LG DJ, Paris, 1968) p. 84. 

55  G.Burdeau, Traité de sciences politiques (LGDJ, Paris, 1984),T.IV, p. 245 et seq. 

56 __L. Duguit, Traité de droit constitutionnel (3rd ed., 1927), quoted in O.Beaud, La puissance de 
Etat (PUF, Paris, 1994) p. 371. 

57  P.Pactet, Institutions politiques et droit constitutionnel (Masson, Paris, 1991) p. 76. 

58 J. Laferriére, Manuel de droit constitutionnel (Montchrestien, Paris, 2"¢ ed., 1947) p. 289. 

59  G.Vedel, Manuel élémentaire de droit constitutionnel (Sirey, Paris, 1949) p. 117. 

60 J. Barthélemy, Précis de droit constitutionnel (D., Paris, 1993) pp. 28 and 386. 

61 ‘J. Gicquel, Droit constitutionnel et institutions politiques (Montchrestien, Paris, 18th ed.) 
p- 172. 

62 EF Hamon and M.Troper, Droit constitutionnel (LGDJ, Paris, 27th ed.) p. 41. 
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only Hauriou stands out of the lot over such provisions when he wrote that 
Article 2 of the law of 14 August 1884 has a binding character, invoking “consti- 
tutional legitimacy above the written constitution’. 

The French authorities seem to have drawn the conclusion themselves, and 
left it to be copied by those who think as they do. At the height of the Algerian 
crisis, they stated repeatedly that the Constitution bars the secession of Al- 
geria. In March 1959, Prime Minister Michel Debré stated: “The departments 
and communes of Algeria form part of the territory of the Republic just like 
the departments and communes of metropolitan France”. In May of the same 
year, he stated: “No procedure permits the secession of the departments from 
the Republic’. In fact, successive generations of French had been taught that 
Algeria was an integral part of France. However, the referendum in the sum- 
mer of 1962 gave birth to the independent State that we know today. It was a 
violation of one of the oldest constitutional principles in France - the indivis- 
ibility of the Republic, a principle subsumed in the larger republican form of 
government. 

In the same year, 1962, another incident more than confirmed this French 
exceptionalism when President de Gaulle sought to obtain an amendment of 
the Constitution so that the President of the Republic, hitherto elected by a 
college, should be elected by universal suffrage. Article 89 of the Constitution 
clearly provided the procedure of revision of the Constitution® and that is 
why the decision of the President to proceed with the proposed amendment 
directly by a referendum rang alarm bells. When the reform was overwhelm- 
ingly approved in a referendum on 24 October, the Speaker of the Senate seised 
the Constitutional Council for the verification of the constitutionality of the 
approved amendment. The Council ruled it had no jurisdiction over laws 
“which adopted by way of referendum are the direct expression of national 


63 See R. Drago, ‘La supra-constitutionnalité. Présentation et problématique générale’, 
Journées de la Société de législation comparée, Législation (1993) p. 313; O. Beaud, La puis- 
sance de l'Etat (PUF, Paris, 1994) p. 338. 

64 Y.-F. Jaffré, Les tribunaux dexception (Nouvelles Editions Latines, Paris, 1963) p. 302. 

65 “The initiative for revision of the Constitution belongs concurrently to the President of 
the Republic on the proposal of the Prime Minister and to Members of Parliament. The 
bill for revision must be passed by the two houses in identical terms. The revision be- 
comes definitive after it has been approved by referendum. Nevertheless, the bill is not 
submitted to a referendum when the President of the Republic decides to submit it to 
Parliament convened in Congress. In this case, the revision bill is only approved if it ob- 
tains a majority of three- fifths of votes cast. The office of Congress is that of the National 
Assembly”. 
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sovereignty’.®6 This French exception was confirmed by the same court in 1992 
when the question of the incorporation of the Maastricht Treaty in internal 
law came before it.67 

All of this is to show that the referendum of 1972 resulting in the adoption 
of the unitary system instead of the federation as instituted in Foumban to 
which the Anglophone minority owed their protection from being assimilated 
by the Francophone majority was perfectly constitutional.® It was so, to the 
extent that the French text was to be held as authentic, if there were a conflict 
of interpretation. In fact, Article 59 of the Federal Constitution specified that: 


The present provisions, by which the Constitution of the Republic adopt- 
ed on 21 February 1960 by the Cameroonian people is revised, shall enter 
into force on 1 October 1961. The revised Constitution shall be published 
in French and English, the French text being authentic. 


It would be interesting to know how that provision on the French text being 
final came about. Although the travaux préparatoires could be very useful 
here,®® unfortunately, they have never been made available. Albert Woma- 
Mukong wrote: “We had even before 1 October 1961, questioned the concept 
that only the French text was authentic but got no answer’, as if the Southern 
Cameroons delegation could not obtain its removal if they disagreed. He con- 
tinues: “Then we hoped that as this Article came in the section for Transitional 
and Special Provisions, it would end with the transitional period’.”° Could he 
mean that there was going to be a constitutional amendment after the transi- 
tion to balance the co-officiality of the two languages? Or that the provision 
was to disappear and never revive after the transition? Although the proviso 
comes in the section for transitional and special arrangements, nothing in it 
indicates that it was not meant to last or that it was programmed for extinc- 
tion under any circumstances. On the contrary, all the other provisions in that 
section were only for the time necessary for the arrangement to take effect. 
Besides, a smarter delegation would definitely have never left anything in the 


66 _ Decision no. 62/20Dc, 6 November 1962. 

67 Decision no. 92/312DC 25 June 1992. 

68 See E.H. Ngwa Nfobin, ‘The referendum of 20 May 1972 in the Federal Republic of Cam- 
eroon revisited. Due process of law, or a coup d’Etat of the Francophone majority?, 77 
CAFRAD (2011) pp. 99-130. 

69 Ph. Josse, Le réle de la notion de travaux préparatoires dans la jurisprudence du Conseil 
constitutionnel (LGDJ, Paris, EJA, 1998). 

70 See A.W. Mukong (ed.), The Case for the Southern Cameroons, The Cameroon Federalist 
Committee (Yaounde, Cameroon Federalist. Committee, 1990) p. 24. 
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transitional arrangements to chance, for it was the period during which the 
permanent institutions of the State were being crafted. It is precisely because 
of their nonchalance that what they really wanted, a federation, was made 
transitional, especially thanks to their neglect of the language factor. 

An American or German court would have shunned the results of the refer- 
endum, whether the win expressed in them was marginal or overwhelming.”! 
The only question was whether or not President Ahidjo was mandated by the 
Constitution to hold the referendum of 1972, to which the predicament of 
the Anglophones today (including that of the lawyers of the former Southern 
Cameroons jurisdiction), is traceable. If English has hitherto resisted the effect 
of the unitarism we experience since 1972, it remains a tolerance, not a legal- 
ity. The same situation applies to courts in the Francophone jurisdiction, if 
the authorities opted to extend the English language there. In an earlier “peti- 
tion against the imminent appointment of notaries-public and the extension 
of the French civil code to the Anglophone regions of our country” addressed 
to the Speakers of the Senate and the National Assembly on 16 April 2014, these 
lawyers asked: “what is wrong with the two systems cohabiting as it exists in 
Canada, or to a lesser extent, as it exists in the United States where different 
states practice different laws”. It sounds like a covetous projection of the feder- 
alism in these countries and a nostalgia for their pre-1972 status. 

The answer however, was simple. The federalism practised in those coun- 
tries, like in the pre-1972 years, allows for a plurality of laws, and the unitarism 
practised in Cameroon since 1972 due to consent to the superiority of French 
in Foumban, allows for only one law to be applicable to all. In accepting Article 
59 of the Federal Constitution in Foumban, the Southern Cameroons delega- 
tion to Foumban destroyed their cause, if their aim was the immutability of the 
federal structure in place. It effectively made the Anglophone community of 
Cameroon a society of people-driven laws instead of a law-driven society. Pres- 
ident de Gaulle often gloried in stating that “the Supreme Court in France is the 
people”.”? In answer to his colleagues who contested the constitutionality of 
the nationalisation of key industries with the socialist majority in parliament, 


71 On immutable provisions in a constitution, the Germans are as steadfast as the Ameri- 
cans. Hans Kelsen wrote that “revision ... of provisions declared immutable is impossible’, 
Théorie générale du droit (Max Gehlen, Berlin, 1996) p. 254. Carl Schmitt concurs: “The 
power to revise the constitution...means that one or several provisions may be replaced 
by others, but only on condition that identity and continuity as a whole shall be pre- 
served’, La théorie générale de la constitution (PUF, Paris, 1993), transl. by L. Deroche, pref- 
aced by O. Beaud, p. 241. Also see M. Fromont, ‘La révision de la constitution et les régles 
constitutionnelles intangibles en droit allemand’, RDP (2007) pp. 1-22. 

72 See R. de Lacharriére, ‘Opinion dissidente’, 13 Pouvoir (1991) p. 143. 
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in 1981 French deputy André Laignel said that the author of the objection was 
“legally wrong because he was in the political minority”.”> If the French nurse 
their own doubts over the real value of referendums because they frequently 
turn into plebiscites,”* to this day political commercials carry the message that 
“le suffrage universel lave plus blanc” (universal suffrage washes brighter) and 
so there are neither impossible revisions,”> nor supra-constitutionalities.”6 

It is on the strength of this French exception that we may contend that in 
insisting on the removal of Article 39 of the Constitution of 1972 that again 
made the French text authentic,’” Anglophones were afraid of the wrong thing 
if their target was a federation or even secession. As long as it was the French 
text that held in the event of a conflict of interpretation, even Article 37 on 
immutable amendments”® would not counter it. “A people shall always have 
the right to review, to reform and change their constitution. A generation may 
not subject future generations to its laws” went Article 28 of the Declaration 
of Rights of 1793 in France. The typical Francophone, President Paul Biya, 
spoke on the same subject but in another way in 1999. Speaking to Francois 
Soudan of the monthly newspaper Jeune Afrique on the possibility of seces- 
sion by Anglophones, he said: “This temptation involves only a small minor- 
ity of the population, and we are ready to demonstrate it, to go right up to 
organising a referendum if need be’.’9 If in a subsequent interview he denied 
the existence of an Anglophone question in Cameroon,®° his previous answer 
remains binding because it can still be inferred that he would be available to 
organise a referendum if the problem existed. Not even the recent admission 
in his nationwide address of 31 December 2016 that the Cameroon model is not 


73 See the records of the deliberations in the National Assembly, second session, 13 October 
1981, p. 1730. 

74 See R. Chiroux, A propos de l'utilisation du referendum sous la Ve République, Mélanges 
André Breton et Fernand Derrida (D., Paris, 1991) pp. 49-55. 

75 ~~ See S. Karagianis, ‘Les révisions impossibles. L’obstacle temps et les constitutions’, 4 RDP 
(2002) pp. 1084-1123. 

76 See B. Mathieu, ‘La supra-constitutionnalité existe-elle, 29 Les Petites Affiches (1995) 
pp. 12-17. 

77. “This Constitution shall be registered and published in the Official Gazette of the State in 
French and English, the French text being authentic’. 

78 No procedure to amend the Constitution may be accepted if it tends to impair the repub- 
lican character; unity or territorial integrity of the State, or the democratic principles by 
which the Republic is governed. 

79 See Jeune Afrique, 1990, 2-8 March 1999. 

80 See Jeune Afrique Economie, 358, 24 October 2004, p. 126. 
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perfect,®! amounts to a significant shift in position on the issue. His dilemma 
seems to be the threshold at which the people should be called on to decide 
by referendum. Ironically, it will ill serve the purpose of the Anglophones, a 
law-driven society, if more weight is given to the Anglo-Saxon interpretation 
of such provisions since the 1996 Constitution gave the two official languages 
equal status. For such a proposed amendment, the President risks impeach- 
ment for high treason and removal from office. 

The final act of self-destruction, if the aim of the Anglophones was self- 
preservation, came from the law of 10 November 1969 laying down the condi- 
tions and procedure for holding a referendum in Cameroon.®? The way was 
cleared for the unitary State of 1972. The risk of an Anglophone insurrection 
which is spreading like an ugly smog over Cameroon today is above all to be 
blamed on the Anglophone leadership, those that negotiated Reunification, 
for a bungled job, and those that took over from them for their complacency 
with such a heritage. Because it is difficult to accept and assume blame for 
one’s own predicament, and because Francophone leaders (who emerged with 
a better deal from Foumban) have over the decades given the impression that 
it is the only thing they require if the Anglophone leadership cares to remain 
in business, responsibility for the problem can be shunted off to them more 
easily. For another reason, Africans are tradition-bound and are loath to openly 
side against their elders or ancestors. 

Could it have been ignorance? Nevertheless, it sufficed to verify whether 
the Republic of Cameroon did not breach its own Constitution of 1960 when 
it accepted Reunification in 1961. In fact, Article 50 as we have seen barred 
any amendment that would undermine the “republican form of the State of 
Cameroon” or the “interest of the territory”. It was a provision as immutable 
as Article 47 of the Federal Constitution adopted a year later. The principle of 
the oneness and indivisibility of the Republic is comprised in the “republican 
form of the State” in good fidelity to the Jacobinic heritage on which it was 
developed. It never deterred the Republic of Cameroon from becoming a fed- 
eral State and it did not even go to the trouble of a referendum. It was a simple 
constitutional amendment. Although the “interest of the territory” is not de- 
fined anywhere, it would be interesting to know if admitting constituents of 
a culture as alien as John Bullism into the dominantly Gallic fold was in the 


81 “Like any human endeavour, our experience is not perfect. There are aspects that can be 
improved...We should remain open to constructive ideas, to the exclusion, however, of 
those that would affect the form of the State...And this should be done in strict compli- 
ance with our constitution and our institutions”. 

82 Lawno.6g9/LF/15 of 10 November 1969, JORFC, 1969, p. 104. 
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interest of the territory. In 1923, Greece and Turkey exchanged their minori- 
ties. In 1945, Poland and Czechoslovakia expelled German minorities for their 
future security. It is in this perspective also that European reaction to recent 
droves of immigrants to their continent should be partially understood today. 
Some countries with minorities, for the sake of peace, have entrenched the 
right to secession. It is an argument that the delegation of the Southern Cam- 
eroons should have taken into account before relying entirely on Article 47 for 
the permanence of the federation. 

Therefore, to call the change in 1972 “unconstitutional, illegal and a breach 
of faith’$? is too much. At worst, it can be taken as another proof that the peo- 
ple, given law making powers, may be equally as tyrannical as any other ruling 
body, the 60% approval by the Swiss in a referendum in 2009 of a law banning 
the further construction of minarets being the most recent. For one thing, con- 
stituting only a miserable 20% of the entire population, an Anglophone ‘yes’ 
in the referendum was of practically no consequence since a ‘no’ would have 
made no difference against Francophone approval. The unitary system, aided 
at birth by an activation of Article 59 of the Federal Constitution opened the 
floodgates to the extension of domination of the minority by the majority both 
openly and insidiously to other domains of national life. Resolution 3 of the All 
Anglophone Lawyers’ Conference of 9 May 2015 in Bamenda stated: “the spirit 
of interpretation of harmonised laws within the South West and North West 
Regions should be Common Law-inspired; in particular, the Criminal Proce- 
dure Code (cPc), OHADA Uniform Acts, CIMA code, etc”. It is proof of greater 
Anglophone awareness today that the spirit of laws may be more powerful 
than their letter. The attendant risk of course is the rise of a government of 
judges that has haunted all claimants to the legacy of the Revolution of 1789.84 
The push by the lawyers to protect the oneness of the English language in the 
conduct of court business was equally prompted by the turn of events outside 
their profession but which could not avoid affecting them. 


1.2.2 Alienation in Other Domains of National Life 

In the “petition against the imminent appointment of notaries-public and the 
extension of the French Civil Code to the Anglophone regions of our country” 
dated 16 April 2014, the advocates/notaries of the North West and South West 
Regions complained that “unfortunately, the past forty-two (42) years have 


83. The Buea Declaration, 2 and 3 April 1995. 

84 OM. Troper, ‘Fonction juridictionnelle ou pouvoir judiciaire’, 16 Powvoir (1981) pp. 5-15; 
J. Foyer, ‘La justice. histoire d’un pouvoir refusé, 16 Pouvoir (1981) pp. 17-29; R. Badinter, 
‘Une si longue défiance; 74 Pouvoir (1995) pp. 7-12. 
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witnessed a systematic and unmitigated dismantling of the Southern Camer- 
oons heritage. This could be seen in all spheres of our national life whereby the 
identity of the Cameroonian Anglophone is systematically being annihilated 
... We suspect the invisible hands of some French-speaking Cameroonians 
interested in the continuous process of transforming the English-speaking 
Cameroonians to an extent whereby they shall at a given point not be able 
to understand where they came from”. To say in 2014 that their predicament 
started only 42 years ago seems to suggest that the unitary system which was 
also 42 years old at the time they were writing was the cause, though they do 
not suggest a reversion to the federal system. Of relevance too is their specifi- 
cation in the same petition that they will “for the purpose of this petition limit 
ourselves to the proposed reforms of our legal system”, proof that they have 
extraprofessional concerns in their bid to protect English as the business lan- 
guage in court: “The discourse that goes with proselytism of language in fact 
often reflects the hostility of a group that believes itself picked on, humiliated, 
which behaves as if it were biding the appropriate time to unleash the minor- 
ity it claims to be representing against the authorities and institutions’, wrote 
Claude Goyard.®5 

In the letter from NOWELA to the President of the North West Court of Ap- 
peal, they show an inconsistency in dates when they say, “considering the fact 
that for more than 50 years, the lawyers have witnessed a systematic and un- 
mitigated dismantling of the common law heritage which could be seen in all 
spheres of national life whereby the identity of the Cameroonian Anglophone 
is systematically being annihilated”. The words are almost the same and only 
the date varies. The FAKLA and MELA joint memorandum of 13 March 2015 
does not specify the period from which their problem started but we remem- 
ber they are signatories of the petition of 14 April 2014 from which NOWELA 
borrowed the wording in the statement carrying the date. All lawyers of the 
former Southern Cameroons therefore agree that their misfortunes, not only 
as the partial flag-bearers of a system, but also as a people, started in 1972. But 
NOWELA on its own contends the problem is more than 50 years old. This 
means it started even under the federation. If they are correct, the suspicion 
that they are afflicted by nostalgia for their federal status®® of the first decade 
of Reunification is an euphemism. Because the label of a federation may mask 


85 C. Goyard, Les langues, la Nation et la constitution frangaise, Mélanges Favoreu (D., Paris, 
2007) p. 722. 

86 In the resolutions of the All Anglophone Lawyers Conference of 9 May 2015 in Bamenda 
and “The Buea Declaration” of 13 February 2016, the demand for a return to the two-State 
federation is outright. 
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something else,®” they want a more reliable kind of federal structure, a confed- 
eracy, why not secession, short and simple. There is evidence that they may be 
more correct in this allegation of the time their alienation as a people generally 
speaking, and as a corps more specifically, started. It came earlier than the last 
42 years. 

In writing on the progressive francophonisation of the Federal Republic of 
Cameroon as early as 1964, the venerable Professor Bernard Fonlon could well 
take the accolade of the whistle blower in this department. He was writing 
eight years before 1972 from which the 42 years of “systematic and unmitigated 
dismantling of the Southern Cameroons heritage” alleged in the petition of 
14 April 2014 was supposedly counted. The total gives 50 years as the North 
West lawyers, in their correspondence to the President of the Court of Appeal 
started their own count from the year Fonlon wrote, and then added a little bit 
for good measure. The professor pointed out the weaknesses of the State of 
West Cameroon in the federation: geographical, demographical, political and 
in terms of natural resources. In fact, it was a lame duck in almost any way you 
take the expression. Then he commented: 


The result of this many-sided equality is that, in this federation, that ini- 
tiative of which I spoke above, that power to introduce policy, to shape 
the course of events in things, political, economic, social and cultural, lies 
to all intents and purposes in the hands of East Cameroonians. In three 
years of reunification, sundry uses and institutions, thanks to Articles five 
and six of the federal constitution, have now come from the East into 
the West. Furthermore, in West Cameroon, they now drive on the right, 
the pound has replaced sterling as legal tender, the school year has now 
been streamlined to fit that of the East and the scientific Metric System 
has now replaced the unwieldy British measures. But I have searched in 
vain for one such use or institution brought into the East through West 
Cameroon. Outside its own federate frontiers, the influence of West Cam- 
eroon is practically nil. By the very nature of things, and by the force of 
circumstances therefore, the tide is running hard against Anglo-Saxon 
influence in the Federal Republic of Cameroon. Thus, this much is clear 
that, if we leave much to chance, if the will and the positive choice of 
our leaders do not intervene, there is hardly any hope of worthy British 
uses and institutions surviving in our cultural corpus. The African culture 


87 See J-F. Aubert, ‘Essai sur le fédéralisme’, 3 (TLXXIX), RDP (1963) pp. 401-452. 
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moribund, with John Bullism weak and in danger of being smothered, we 
will all be French in two generations or three!®® 


All the domains into which these acts of assimilation or discrimination have 
been extended were subjects of the petition for a declaration of secession to 
the African Commission on Human and People’s Rights by two Anglophone 
nationalist movements, the Southern Cameroons National Council (ScNc) 
and the Southern Cameroons People’s Organisation (SCAPO) in 2003.89 A con- 
siderable number of the allegations of discrimination and attempts at assimi- 
lation were found to be correct. More importantly, the Commission ruled that 
“the people of the Southern Cameroons qualify to be referred to as a ‘people’ 
because they manifest numerous characteristics and affinities, which include 
a common history, linguistic tradition, territorial connection and political 
outlook”. The acknowledgement that ‘nationhood, or being a people may also 
spring from a common colonial past was a first in the annals of the Commis- 
sion. By that, it seemed to be calling for the respect by the respondent State of 
the “separate and distinct” identity of these people. This implicitly acknowl- 
edges that there have been attempts at forceful assimilation, not the “remark- 
able rapprochement at the administrative and legal levels” that the Republic of 
Cameroon mentioned in its statement of defence. 

How did this assimilation come about in a federation in the first place? 
Besides the weaknesses he outlines, Fonlon seems to attribute this possibility 
also to Articles 5 and 6 of the Federal Constitution which gave wide-ranging 
powers to the federation at the expense of the States. Though he was right on 
the mark, he forgets a crucial point which brings us to another gaffe by the 
Southern Cameroons delegation to Foumban. This was the entrenchment of 
the principle of national sovereignty from which the unitary system sprang in 
France. It was clearly one of the most startling of the Foumban constitutional 
arrangements. The principle of national sovereignty is inseparable from its ac- 
cessories like oneness and indivisibility, the equality of all citizens before the 
law which excludes any claim to otherness, the representative mandate and, 
since 1994, in France specifically, the French language. The principle and its 
consubstantial adjuncts barely accommodate decentralisation and completely 
rule out federalism in any form. Note should be taken that the requirement of 
national sovereignty, a specifically French notion that one would scarcely find 
outside the Francophone world, has never changed its position in any of the 


88 BN. Fonlon, ‘Shall we make or mar’, 5 Abbia, Cameroon Cultural Review (1964) pp. 11-12, 
special issue. 


89 Communication no. 266/2003. 
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constitutional texts the Republic of Cameroon has tested since 1960. That is 
telling of its importance. The statement that “in order to avoid certain confu- 
sions or misunderstandings that might arise from the use of the word ‘indivis- 
ible’, we agree that it should be suppressed”®° attributed to Mr Ahidjo, leader of 
the delegation of the Republic of Cameroon to Foumban and first president of 
the federation, may amount to a veritable ruse if he does not benefit from the 
excuse of ignorance. It is typical of Francophone constitution makers to repeat 
norms in different words for emphasis. To eliminate one such norm and leave 
the other changes little. That is why to delete “indivisible” and leave “national 
sovereignty” is a distinction without a difference. To have deleted the word “to 
avoid some confusions and misunderstandings” at Foumban was to restrict the 
cure to the symptoms of the illness, to prefer cosmetic treatment. The prob- 
lem with it was skin-deep and required closer examination, the result of which 
would incontestably have been the simple removal of the expression “national 
sovereignty”. Satisfaction with just the removal of the word “indivisibility” was 
naive because it remained subsumed in the theory of national sovereignty that 
was maintained in the text. President Ahidjo, as early as 1961, in an address to 
the Federal National Assembly set the endgame: 


Even though the States have maintained jurisdictions large enough to 
enable them to accommodate their respective special features, the long 
and precise list of matters in the federal domain is an indication of our 
willingness to move as far as possible towards real homogeneity in our 
public life.%! 


Put in stark terms, it was indivisibility, the effects of which the lawyers are com- 
plaining today in a muffled manner. Therefore, to reproach the President of the 
Court of Appeal of the North West Region, Oyono Abah, for cautioning the 
North West lawyers against using the courthouse as a “political podium which 
politicians use for their petitions’? when they mobilise to protect a language 
is not doing justice to him. But the question is if he himself and his colleagues, 
in breaking the traditions there by speaking another language, are not equally 
using the premises for the same purpose, albeit unwittingly. “‘Jurists and politi- 
cal scientists are the only ones to be aware that language claims carry a plan 


go __ Speech marking the end of the Foumban Conference on 21 July 1961. 
91 —_ Bulletin Quotidien d’Information de l'acap, 182, 11 August 1961. 
92 ~—‘The Post, 01609, 9 March 2015, p. 2. 
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of subversion within the State,” wrote Goyard.®? In this case, both the accuser 
and the accused are guilty. 


1.2.3 The French Connection 
If there is a country that Anglophone Cameroonians (their judges includ- 
ed) suspect as far as language is concerned, it is France, which they rightly 
or wrongly consider as the allies of their Francophone countrymen fighting 
against them, and through which de Gaulle is alleged to have once described 
their territory as a “small present from the Queen of England”. If the phrase 
recalls the famous but now outmoded international law principle of cujus re- 
gion, ejus religio and its attendant excesses, due consideration should also go 
to the fact that the context in which he said it has never been elucidated by his 
citers. They therefore may not be neutral. 

However, Professor Fonlon correctly underscored the conniving proximity 
of the French and Francophones at the expense of John Bullism: 


The influence of the French, on the contrary, thanks to their colonial cul- 
tural policy, thanks to their chummy attitude to the blacks, thanks to their 
vast economic interests, thanks to their numerous physical presence, is 
very strong, and waxing stronger...The result, for this country, is that the 
East Cameroon intellectual, in whose hands lie nine-tenths of the cul- 
tural responsibility in this federation, is virtually a Frenchman. And with 
all the good will in the word, with all the effort at intellectual honesty, he 
will act and react like a French man.% 


In fact, while the actions and reactions of the French-speaking Cameroonian 
are pegged on those of the French, both internal developments and certain 
aspects of the foreign policy of France, especially to the extent that language 
is concerned, do not reassure English speakers in Cameroon. They themselves 
are scarcely far from Britain and the us in their perceptions, at times to coun- 
terbalance the influence of the latter. 


93 ~+Goyard, supra note 84, p. 722; also see J. Riviere, Subversion et langues régionales (Ed. de 
l'Union nationales interuniversitaires, Paris, 1984); C. Goyard, Séparation et nationalisme, 
Mélanges offerts a G. Burdeau, Le pouvoir (LGDJ, Paris, 1977) p. 279 et seq. 

94 ~~ See J.N. Foncha’s letter of 30 December 1998 to the British Secretary of State for Foreign 
and Commonwealth, requesting to address the uN General Assembly on the annexation 
of the Southern Cameroons, following “startling revelations from British declassified doc- 
uments on the Southern Cameroons’. 

95 Fonlon, supra note 88, p. 12. 
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It is a truism the Anglophone lawyers presently threatening the authori- 
ties may not be aware of. In trying to protect the oneness of English as the 
judicial language in the courts of the former Southern Cameroons jurisdiction 
openly, and the official language of communication in the former Southern 
Cameroons surreptitiously, they closely resemble the French who equally have 
difficulties with maintaining the oneness of the French language in France. 
The difference is that through Francophone Cameroonians the success of the 
French may bring about their own failure. 

President Ahidjo, in the official declaration of the independence of the Re- 
public of Cameroon in 1960, stated that France, in partnership with the un “will 
for us be the natural guides of our first footsteps”. The French language played 
a key role in the consolidation of the modern Republic of France.9® French 
became a compulsory language as a result of the declaration of the oneness 
and the indivisibility of the Republic in 1792, i.e. after the Revolution. The revo- 
lutionaries, to consolidate the principle, could not dispense with the need for 
a common language, an approach traceable to the Westphalian system. Bar- 
rére, in a belligerent report of 27 January 1794 castigated the prevalence of re- 
gional languages in France: “Federalism and superstition speak Lower Breton. 
Immigration and hatred for the Republic speak German. Counter-revolution 
speaks Italian. Fanaticism speaks Basque”. The opinion seems to have been in- 
herited from John Stuart Mill who described such relics as “half civilised of lost 
times”9” and Friedrich Engels who said they were “fragments of people’, always 
ready to become “standard bearers of counter-revolution’.°® Another fiery re- 
port of 6 June 1794 titled ‘The necessity and means to annihilate dialects and 
make the use of the French language universal’, presented by Abbé Grégoire, 
warmed that “with thirty different dialects, we are still, as far as language is 
concerned in the Tower of Babel, while as far as freedom is concerned, we are 
the vanguard of nations”. All acknowledge the role of the French language as a 
leveller of differences in the best traditions of oneness and indivisibility: “The 
extension and the obligation of the French language has been at the heart of 
the building of our country. French has often been the language of the fight for 
the republic, of the national motto, like that of social promotion and equality 
of opportunity”.99 


96 _—_— See C. Hiscock-Lageot, ‘La défense du systéme républicain a travers le traitement de la 
langue frangaise’, 1 R. De la Recherche Jur.-Droitprospectif (2004) pp. 311-326. 

97 ~—~See J.S. Mill, Le gouvernement représentatif, translated into French by pu/M. Dupont- 
White (Guillaumin, Paris, 1865) p. 343. 

98 See F. Engels, ‘The struggle of the Magyars’, Neue, 194, 13 January 1849. 

99 Rapport du1 juillet 1998 sur les langes et les cultures régionales, pp. 10-1. 
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From the need for a common language in France came the imposition of 
French, the language of barely half the population at that time, as a common 
language. It was done by the elimination or marginalisation of all others, start- 
ing as early as 1539 with the Ordinance of Villiers-Cotterét which made French 
the exclusive language in judicial matters. In 1635, Louis x111 created the Aca- 
démie francaise whose status specified that its main function was to “work with 
all possible care and diligence to give our language certain rules and to make 
it pure, eloquent and capable of accommodating arts and sciences”. Then fol- 
lowed a series of laws after the Revolution which eventually made French the 
language of the Republic. Why should Anglophone Cameroonians not suspect 
when the French text was retained as authentic by the constitutions of 1961 
and 1972, especially when the two official languages, English and French were 
granted equal status in 1996, as if it was only at that time that it became pos- 
sible? To be honest, up to 1996 French was the language of the Republic and 
English was a sublanguage! almost like one of the dialects or national lan- 
guages. Though an official language prior to 1996, it increasingly came to be 
identified with ethnicity, but with the distinction of having been entrenched 
in the Constitution, like the real language of the Republic, French. Against it, 
French could therefore not invoke the principle cujus religio, ejus lingua even 
when it was inauthentic as the official language. 

Philippe Malaurie told the truth when he wrote concerning France that “our 
national language is so evident that it was not deemed convenient to entrench 
it by a constitutional provision’.!°! But the extension of the Anglo-Saxon in- 
fluence under the aegis of America in the 20" century led to a reversion to 
texts as a means of protection of the French language in France.!0? The law of 
17 January 1989 on audio-visual communication entrusted the Conseil Supéri- 
eur de (Audio visual with “the defence and lustre of the French language and 
culture”.!°3 The constitutional amendment of 25 June 1992 made it the language 
of the Republic.1°* The law of 4 August 1994!°> made it “the basic element of 
the personality and heritage of France’, (in fact making it part of the principle 
of national sovereignty, in disregard of “the most basic of legal notions”)!°6 


100 The term ‘sublanguage’ reflects the fact that a special language is part of general and ordi- 
nary language, quoted by Sarcevic, supra note 36, p. 8 

101 Ph. Malaurie, Le droit francais et la diversité des langues (Clunet, Paris, 1965) p. 567. 

102 SeeJ.-Y. Faberon, ‘La protection juridique de la langue francaise’, 2 RDP (1997) pp. 323-341. 

103 See Article 19. 

104 See Article 2 of the Constitution: ‘The language of the Republic shall be French’. 

105 Loino. 94/665 du 4 aotit 1994 relative a l'emploi de la langue francaise (La loi Toubon). 

106 N. Molfessis, Langue et droit (International Academy of Comparative Law-xvé Congrés 
International de Droit Comparé, Bristol, 1998) p. 181. 
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and provided sanctions even against foreign companies that do not use it. Be- 
sides the target of making the use of French a supreme norm, “the privileged 
link among the states that make up the Francophonie Community’,© the law, 
Celine Hiscock-Lageot adds, was a “manifestation of solidarity with all peo- 
ples who use this language’.!°8 It was an extra shot of encouragement to the 
Francophile/Anglophobe fringe within the Cameroon Francophone majority, 
suspected by Anglophones of permanently being on the lookout for a chance 
to give the last thrust that they believed would make the country entirely Fran- 
cophone. It is indicative of just how desperate the French are to protect the lan- 
guage. If the Cameroon Constitutional Council one day also connects national 
sovereignty (Section 2 of the Cameroon Constitution) to the French language, 
it would spell death for the English language. For one reason, Anglophones 
are not unaware that these French laws are meant to combat Anglo-Saxon 
influences with which they are identified. The French Constitutional Coun- 
cil has been far from inactive in this protection. On 15 June 1999, as regards 
the European Charter on Regional and Minority Languages, it ruled that “the 
Charter contains provisions contrary to the Constitution, because they breach 
the three constitutional principles of the indivisibility of the Republic, equal- 
ity before the law, and the uniqueness of the French people. These basic prin- 
ciples are against the recognition of collective rights for any group defined by 
a common origin, culture, language or belief”. France, a country that does not 
traditionally recognise ethnicity,!°9 consequently refused to ratify the Charter. 
We have the same principles in our Constitution. The argument against the 
existence of the English-speaking community of Cameroon is valid if the prin- 
ciples quoted above are not adapted to our local demographic reality. 

The administrative courts have also not been left in the lurch. In arrét Gé- 
niteau, the Conseil d’Etat struck down an order of the Minister of the Econ- 
omy, Finance and Industry of 22 January, approving several rules governing 
the Commission des operations de bourse (The Commission of Stock Exchange 
Operations) on the grounds that it violated the Toubon Law of 4 August 1994 
relating to the use of the French language. The order permitted issuers of ne- 
gotiated bonds in France to draw up their documents in the “usual language 
in finance business’, i.e. English, with a summary in French. The Conseil d’Etat, 
giving a questionably wide interpretation of Articles 2 and 4 of the Toubon 
Law, unquestionably in order to protect the French language, ruled that “these 


107 See Article 1. 

108 Hiscock-Lageot, supra note 96, p. 318. 

109 _ See G. Noiriel, Le creuset francais, histoire de immigration, x1xe-xXxe siécle (Seuil, Paris 
1988). 
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provisions reveal... that if the paper (a handbill written in French) may be 
accompanied by a version translated into a foreign language, the French ver- 
sion may not be less complete”. All these developments worry Anglophone 
Cameroonians especially because of the near oneness of Francophones with 
France. Ina memorable paper, Joseph-Marie Bipoun-Woum demonstrated how 
the Supreme Court of Cameroon, dominated by French-speaking magistrates, 
not too inclined to originality, “lives very much in the world of the French Ad- 
ministrative Law Judge” in the settlement of administrative disputes. The 
symbolic mobilisation by Francophone Africa in 1989 to commemorate the 
200" anniversary of the Declaration of the Rights of Man and the Citizen with 
France"? seems to confirm the mimetic proximity in constitutional matters." 

If internal developments in France escalate Anglophone anxiety in Cam- 
eroon, its foreign policy as far as language is concerned threatens and antago- 
nises. After the Second World War, the Direction générale des relations culturel- 
les et des oeuvres frangaises a l'étranger (General Service for Cultural Relations 
and French Works Abroad) was created in the Ministry of Foreign Affairs and 
entrusted with the mission of spreading French culture by the creation of cul- 
tural centres. The declaration by President Georges Pompidou that “it is our 
language that singles us out from the other countries of the world”! was not 
meant strictly for internal consumption. 

But it was under President de Gaulle that French external policy as far as 
language is concerned went on the offensive. No Anglophone Cameroonian on 
hearing his famous vive le Quebec libre in support of Canadian Francophones 
in Quebec could fail to predict French reaction if there were a political transi- 
tion at the summit in favour of the Anglophones in Cameroon, if Francophone 
Cameroonians began to complain. He is alleged to have referred to the for- 
mer Southern Cameroons as “a small present from the Queen” of England. At 
the same time, the reason for his support for the Biafran separatists in Nigeria 


110 CE, 20/12/2000, Géniteau, D.2001, 1713 note A. Raynouard; AJDA, 2001.489 note J.-M. 
Pontier. 

111 J-M. Bipoun-Woum, ‘Recherches sur les aspects actuelles de la réception du juge admi- 
nistratif dans les Etats d'Afrique noire d’expression francaise. Le cas du Cameroun’, RJ PIC 
(1972) p. 380. 

112 See M. Débene, ‘La signification de la Déclaration des Droits de Homme et du Citoyen de 
1789 dans les constitutions des Etats d’Afrique Noire francophone; I Rev. Jur. Afr. (1990). 

113 See G. Conac, Les politiques juridiques des Etats dAfrique francophone aux lendemains des 
indépendances, Mélanges Peiser (Presses universitaires de Grenoble, 1995); J. du Bois de 
Gaudusson, Les nouvelles constitutions africaines et lemimétisme in Lacréationdu droit 
(Karthala, Paris, 1997) pp. 300-316. 

114 Quoted by M. Guillou, La francophonie. Nouvelle enjeu mondiale (Hatier, Paris, 1993) p. 9. 
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during the civil war could only cause alarm. Maurice Delauney, the French am- 
bassador to Gabon who managed French intervention in the war through the 
direct recruitment of mercenaries explained why in his memoirs: 


Besides, General Ojukwu very much wanted to strengthen his ties with 
our country. He in particular wanted to spread the use of French very 
widely in Biafra and, eventually to replace English with French as soon 
as it was possible. In this perspective, he asked me to receive a certain 
number of trainees, all lecturers or teachers in Libreville in our embassy 
and to make them follow crash courses in French. I entrusted this organ- 
isation to the director of our cultural centre in Libreville, Jacques Lecugy, 
a brilliant and dynamic lad, very enthusiastic to devote himself to a job 
so exciting.U> 


It was a tragic venture. About a million Nigerians died partially because of the 
need to spread French influence. Cameroon Anglophones do not expect the 
French to be unhappy with a similar alternation of language in Cameroon. 
They seem to have the impression that France can only love them if they re- 
nounce their Anglo-Saxon ways and become Francophones, a feeling aggravat- 
ed by the promptness of Paris to support President Paul Biya after his succes- 
sive re-elections marred by allegations of electoral fraud. His main challenger 
since 1992 was Mr John Fru Ndi and the impression is that French support will 
never fail as long as the adversary of Mr Biya, who is Francophone, remains 
Anglophone. The still controversial role of France in the Rwandan genocide in 
1995 could only remind them of the length France is said to be ready to go to, 
when its influence is at stake. Many are those Anglophone Cameroonians who 
share the view of President Paul Kagame of Rwanda that the French knew of 
the preparation of the offence by the majority Hutus, but did nothing since the 
Tutsis, who were staging a comeback from exile, were Anglophones. Extremist 
Francophones think the Anglophone leadership in Rwanda is the price you 
pay for allowing the Anglo-Saxon influence to spread unchecked. 

The Anglophone Cameroonians could not be amused by the birth of the 
Francophonie in 1970. It was meant to stem the spread of American influence!® 
that the French enjoy confronting, although they are unable to succeed." That 
the Republic of Cameroon joined the Francophonie only in 1991 despite the 


115 M.Delauney, Kala Kala (Laffont, Paris, 1986) p. 209. 

116 See R.U. Bronnum Scavenius, La francophonie face a U’hégémonie culturelle américaine 
(Romansk Institut, Vinter, 2005). 

117. See D. Moisi, ‘The trouble with France’, Foreign Affairs (1998) pp. 95-104. 
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proximity of the Francophone majority to France was a concession to allay 
the fears of Anglophone Cameroonians who to balance it, accepted that the 
Republic would equally not join the Commonwealth. When Cameroon finally 
decided to join the two bodies, it was the Francophonie that admitted it first, 
prompting suspicion that it was deliberately delaying joining the Common- 
wealth to isolate Anglophone Cameroon in order to better assimilate it. The 
Buea Declaration which seems at some points to be a nod to our powerful 
Nigerian neighbours says it all: 


By Cameroon's special language of diplomacy, the people of Gabon, Cen- 
tral African Republic, Chad and Congo are our “brothers”. Each of these 
peoples is a neighbour and “a brother” of ALL of us. But when it comes to 
Nigeria and Nigerians our language of diplomacy changes. Francophone 
Cameroonians blame Nigerians for practically everything in Cameroon. 
Consequently, our Mamfe-Ekok road, (one of the busiest in the country) 
is the most neglected because it leads to Nigeria ... Francophones forget 
that just as their “brotherliness” vis-a-vis Gabonese, Chadians, etc., is en- 
hanced by their common Francophone heritage, so do Anglophone Cam- 
eroonians feel a “brotherliness” towards Nigerians born of acommon An- 
glophone heritage. The observed Francophone attitude towards Nigeria 
is only one manifestation of a rather generalised phenomenon, namely, 
the isolation of Anglophone Cameroon in Cameroon’s international rela- 
tions. It is within this same tendency that we must place the reluctance of 
the Francophone-led government to fulfil the essential conditions for the 
admission of Cameroon into the Commonwealth long after Cameroon 
became a full member of the Francophonie. 


Each Francophonie summit brings at least a proof of hostility towards the An- 
glophone Cameroonian. The policy of cultural diversity that it professes has left 
them unimpressed. To most of them, the so-called diversity will never include 
English. The Declaration of Ouagadougou of 2004 following the Francophonie 
summit came to prove them correct: “We intend to ensure the status and the 
promotion of French as the language of communication on the international 
plane and as an instrument for the writing and transmission of knowledge”. If 
the Declaration does not target any language against which French is being pro- 
moted, it is an open secret that it is English, especially the American-accented 
brand. So also did the announcement by President Macron to students in 
Burkina Faso on 28 November 2017 that French could within decades be “the 
number one language in Africa and may be even the world”. These declara- 
tions in fact, like the French ambitious strategy to promote French around the 
world, unveiled by the same official on 20 March 2018 do not extend beyond a 
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nuisance to English-speaking countries. French, the world’s sixth most widely 
spoken language, has to beat four more before it can rival English, the first 
and the nearest thing to a world language. Yet Anglophone Cameroonians 
take it as a real threat. That explains the jitteriness right into the judicial mi- 
lieu. The prestige attached to the English language, shared with the us (the 
most powerful country on earth), proof of the regression of French,"® the in- 
undation of Anglophone schools by children of Francophone descent are all 
failing to restore their sureness of self. So too, has their proximity to English- 
speaking Nigeria, which very probably will never accept their disappearance 
as Anglophones, because it will in that event be exclusively surrounded by 
French-speaking countries. It is in this context that Anglophone reaction to 
the appointment of Francophone judges to their jurisdiction should be situ- 
ated. Who can be more aware of it than men of the robe familiar with minority 
problems through human rights? 


2 Limits 


The importance of language for both the majority and minority can therefore 
not be overemphasised here. In a referral on language rights in Manitoba the 
Supreme Court of Canada underscored the key role it plays in the life, the de- 
velopment and the dignity of each of its speakers: 


It is by language that we can form concepts and structure, and order the 
world around us. Language makes the bridge between isolation and col- 
lectivity which allows human beings to delimit the rights and obligations 
towards each other and as such to live in society. 


118 See the 1995 report of the French Ministry of Foreign Affairs: “French as an internation- 
al language is in serious and general recession” quoted by Guillou, supra note 114, p. 1: 
“If nothing is done, we will no longer exist as Francophones in three decades”. See Jeune 
Afrique Economie, 17-30 November 1997, 30. In Africa, without “infrastructure for educat- 
ing a majority of the population and maintaining learning of and in French, future gen- 
erations of Africans would no longer speak this language’, wrote the French economist, 
J. Attali in a recent report to President Hollande (quoted by Jeune Afrique I’'lntelligent, 
31 August to 6 September 2014, p. 16). B.N Fonlon on his part expressed the same fear 
in regard of the Anglophones in Cameroon in Fonlon, supra note 88: “With African cul- 
ture moribund, with John Bullism weak and in danger of being smothered, we will all be 
French in two generations or three’, p. 12. 

119 (1985) 1 R.C.S.721, p. 744, quoted by F. de Varennes, ‘Langues officielles versus droits lin- 
guistiques : l’un exclut-elle l’autre’, 63 Droit et cultures (2012) online since 8 January 2013; 
http://droitcultures.revues.org/2880.visited on 14 April 2015. 
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Here lies the interest the man of the robe has in judicial language. Many 
English-speaking judges are sympathetic but are bound by the obligation of 
discreetness in public service. The Anglophones in Cameroon are a language 
community established historically in a particular territorial space. That they 
are a people was confirmed by the Banjul Commission.!2° They therefore are 
entitled to language rights, the right to their own language in legal, administra- 
tive and judicial acts, etc. It is an expression of cultural wealth and should be 
encouraged. But it equally carries notable limits, from the points of view of 
legality as well as legitimacy. 


21 Legality 

It is when those that speak or are attached to it are no longer sure of it that 
we hear calls for the legal protection of a language. The constitutions of some 
States remain silent on the language of the Republic because it is evident, and 
remain so until it is called into question. If the language of the independent 
Republic of Cameroon was the subject of a specific precision in 1960, it was 
probably because of the push of nationalism in the wake of independence. 
At that time, the Republic badly needed to be open to the developed world 
for the transfer of development, science and technology. An African language, 
which was what some nationalists preferred, would have restricted its orbit 
in the quest for development. French, on the contrary, the minority language 
bequeathed by the colonialists, was up to the task. For one reason, because it 
was neutral, more and more citizens came to prefer it to an African language 
which would have surreptitiously established the hegemony of one of the 
ethnic groups over the others. Also, it was a solution that obviously pleased 
France, a country whose language was already embattled for survival. At that 
time, it had a monopoly of influence in Cameroon. Reunification in 1961 with 
the English-speaking Southern Cameroons threatened to reverse this, though 
the comers were in a minority. With the spread of Anglo-Saxon influence, 
they could never be dismissed as just a mocking bird. Article 59 of the Federal 
Constitution, which made the French text authentic in a conflict of interpre- 
tation, was apparently meant to cut Anglo-Saxonism in Cameroon down to 
size. Things remained so until 1996. By that time, it was not only English that 
was in danger of being smothered. The national languages too were yearning 
to be protected. It was the cultural diversity the nation prided itself on that 
was threatened in 1996 as the broad debate leading to the enactment of that 
Constitution demonstrated. The novelty of the 1996 Constitution was to have 
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raised English to the status of an official language equal to French, and to have 
elevated the protection of national languages to the duty of the State. But it is 
the protection of the English language, especially in the conduct of court busi- 
ness in the jurisdiction of the former Southern Cameroons that concerns us. It 
was taken for granted. It was as evident as Maulaurie says the French language 
was, and required no further specification up to this point. The recent appoint- 
ments in the judiciary, and the reaction of the lawyers to them have threatened 
this order. However, legitimate as their cause may be, they have to reckon with 
the truth that they will face legal hurdles from the indifference of the compe- 
tent bodies, to the problem of the worthiness of the law in the protection of a 
language. 


2.2 The Indifference of the Competent Bodies 

The existence of a legal right does not suffice for it to be protected. If the lawyers 
of the Cameroon Anglophone minority have a point, they have to grapple with 
the indifference of two key institutions which otherwise should have helped 
their case. These two key institutions are both national and international. 

On the national plane, there is no doubt that language has a role to play 
in the administration of justice. We have already quoted Giorgi v. Mosapino 
where an ordinary court in France made the use of the French language com- 
pulsory in Corsica “for a good dispensation of justice”. The importance of the 
ruling was that it made French the official language. It gave it special status 
and the language of Corsica remained as the expression of the people that can 
probably not be changed by law.!7! In 1996, the Kumba High Court in Achian- 
gan Fombin Sebastien v. Foto Joseph and 5 others refused to apply the newly 
adopted cIMA Code on the grounds that it “offends against the Cameroonian 
reality and peculiarity as the Common Law Courts would be required to grap- 
ple with principles that they are unfamiliar with and which run counter to the 
functioning of Common Law Courts, or are simply unconscionable”. The Court 
boldly assumed the power to appreciate the degree of applicability of the law, 
declaring that it was part of the principle of the independence of the judi- 
ciary.!22 We disagree with the judgment to the extent that it seems to explain 


121 See Luis Muniz-Arguelles, ‘The status of languages in Puerto Rico’, University of Puerto 
Rico, http://muniz-arguelles.com/resources/The+status+of+languages+in+Puerto+Rico 
.pdf, p. 466, retrieved 23 November 2012. 
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what bilingualism or the bi-jural system in the Cameroon context should be. 
It is ultra vires on the part of the judge,!?° for it is a role attributed only to 
the Constitutional Council (and language is a constitutional issue). However, 
it has the merit of pointing out the relevance of language in the dispensa- 
tion of justice as in Giorgi v. Mosapino. Why not equally suspect that the same 
problem was the decisive factor when the Administrative Court of the South 
West Region in the Affaire Leke Theodore decided to put their ruling in the 
French language, even though two of the three judges were English-speaking. 
The President of the Court was himself Anglophone. No illusions are possible 
here. Cameroon’s substantive and procedural administrative law is entirely of 
French inspiration and will definitely have the same difficulties operating in 
the English language, like the presiding judge in the Achiangan Fombin and 
Compagnie Chanas cases had in applying the CIMA Code in the English lan- 
guage. It was probably for the same reason that a French order made French 
the judicial language in Alsace-Lorraine on 2 February 1919. We also cited Gilles 
Lebreton who underscored the advantage of a single common language facili- 
tating access to the law, a recurrent topic in law. It should however not be exag- 
gerated. It is for example surprising that after Giorgi v. Mosapino, the French 
should reject the argument advanced by professors for delivering lectures in 
English in their faculties of medicine, that the bibliography of the courses is 
exclusively English, as if French is not or cannot also be the language of sci- 
ence. That is why the Cameroon legislator, responsible for the organisation 
and functioning of the courts!*+ should have taken care of it and if necessary 
could have left the details to the authority with the power to issue executive 
orders. Citizens may seise the Constitutional Council but not on constitutional 
questions.!25 Questions on the constitutionality of such laws can be raised 
with the Constitutional Council by the personalities with the power to seise it 
ie. the President of the Republic, the Speakers of the National Assembly and 
Senate, a third of the members of the National Assembly or the Senate and the 
Chairmen of the regional councils. It is nevertheless regrettable that ordinary 
citizens cannot petition the Cameroon Constitutional Council if a law voted 


123 See F. Kernaleguen, ‘Lexcés de pouvoir du juge’, 3 Justices (January-June 1996) pp. 151-159. 

124 See Section 26 of the Constitution. 

125 See Th. S. Renoux, Le recours des particuliers devant le Conseil constitutionnel, Acte des 
joumées d’etudes organisées par l'Association des diplémés en droit de l'Université 
catholique de Louvain avec le concours du Centre d’Etudes constitutionnelles et adminis- 
tratives de l'Université de Louvain sur le theme "Le recours des particuliers devant le juge 
constitutionnel", Sous la direction de F. Delpéré (Coll. Dr. Positif, Paris, 1990) pp. 7999. 


INTERNATIONAL JOURNAL ON MINORITY AND GROUP, RIGHTS. 26( 2019), 50355,7; 31:15AM 
via Western University and Kings University College 


THE PUSH TO PROTECT THE ONENESS OF ENGLISH 543 


by parliament carried a constitutional impropriety,!2° an arrangement that re- 
mains questionable to this day.!2” 

Despite all the above, a ruling on the issue in Communication 266/2003, the 
amendment of the OHADA Treaty adding English as one of its working lan- 
guages, etc., the Cameroon legislator has to this day remained stonily silent on 
the question of the language of the laws. None could have understood it bet- 
ter than the discontented lawyers. If the petition of NOWELA of 23 February 
2015 was addressed to the President of the Court of Appeal of the North West 
Region, it seems to be because they had been developing more personal prob- 
lems with him. They do not fail, for instance, to point out that they fear the 
sore of corruption which was already rife in the North West judiciary could 
fester further during his tenure of office, and that they have been reliably in- 
formed that he and the Procureur General had a hidden agenda for justice in 
the Region. On the contrary, the petition against the imminent appointment 
of notaries-public and the extension of the Civil Code to the Anglophone re- 
gions of the country dated 16 April 2014 was addressed to the Presidents of the 
Senate and the National Assembly. Laws on the organisation and functioning 
of the courts are voted on by the bodies they head. The memorandum of the 
South West lawyers of 13 March 2015 was addressed to the “appropriate gov- 
ernment and judicial officers”. It is within the bounds of reasonable presump- 
tion that the legislative bodies are included. It was laying the problem on the 
doorstep of those concerned. The lawmaker having not yet acted to this point, 
it is useless to say that the Constitutional Council cannot intervene. Having 
received no directives from the lawmaker on the language of the law, the Presi- 
dent of the Republic charged with appointments to the Bench and the Legal 
Department simply assumed his responsibility. Had the latter given language 
directives (subject of course to compliance with the Constitution), the former 
would have been more careful in making the appointments and the present 
crisis could have been averted. The lawyers of the North West and South West 
Regions may blame the Head of State not because he was bound by any law to 
take the language factor into consideration. In fact, he breached none. They 
may blame him because all the laws on the organisation and functioning of 
the courts were government bills. But it would be in political science, not law. 
He also stands to be blamed as the Custodian of the Constitution. He (the 


126 Had the contrary been true, the discontented lawyers could simply have applied to the 
Constitutional Council for an interpretation of the concept of bilingualism or bi-juralism 
in the Cameroon context. 
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President of the Republic) “shall ensure respect for the Constitution’, a pro- 
vision on which they cannot fully count if this does not refer to his power to 
refer bills to the Constitutional Council for verification of constitutionality. 
Unfortunately, the bill or provision on language in courts is not there in the 
first place. This is what the lawyers have to fight for first, more so because they 
may not equally find a satisfactory relief to their predicament if their struggle 
goes international. 

Strictly speaking, there is no international law of linguistic rights even 
if there exists a Universal Declaration of Linguistic Rights. The document 
known as the Barcelona Declaration was signed by the international PEN club. 
Adopted at the end of the World Conference on Linguistic Rights held from 
6-9 June 1996 in Barcelona, Spain, it was presented to the UNESCO Director 
General in 1996. But the Declaration has not yet gained approval from UNESCO. 
Unlike the Universal Declaration of Human Rights, it has not yet been ratified 
by the United Nations General Assembly. While Europe has made considerable 
strides in evolving a community law on language, especially the relation be- 
tween official and unofficial (regional or minority languages), the Westphalian 
system is still very much in force elsewhere. But with the development of the 
protection of human rights in international law, the adoption of the Universal 
Declaration of Human Rights of 1948128 and especially the Covenant on Civil 
and Political Rights of 1966,!?9 it is beginning to give hints of relaxation. Both 
texts entrench cultural rights. 

Language in international law falls within the exclusive jurisdiction of the 
State, a position that is not traceable to any particular time. Around 500 BCE 
when Darius the Great annexed Mesopotamia to the Persian Empire, he chose 
a form of Aramaic language, Official Aramaic or Imperial Aramaic as the vehi- 
cle for communication in writing between the different peoples of the Empire. 
It is probably to this and other such instances that the Westphalian system 
is traceable. To its credit goes the development of the theory of the absolute 
sovereignty of States. It even included the right of a State to have an official 
religion that could however accommodate the freedom of worship. Language, 
like religion, was believed to be a unifying factor in the formation of a State, 
which came to be confused with a nation, a people united by a common 


128 Article 27: Everyone has the right freely to participate in the cultural life of the commu- 
nity, to enjoy the arts and to share in scientific advancement and its benefits. 

129 Article 27: In those States in which ethnic, religious and linguistic minorities exist, per- 
sons belonging to such minorities shall not be denied the right, in community with the 
other members of their group, to enjoy their own culture, to profess and practise their 
own religion, or to use their own language. 
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history, tradition, culture and usually language: “With a free people, language 
must be one and the same for all”, Barrere told the Convention on 17 January 
1794. Many States adopted the principle, Switzerland being a notable excep- 
tion. The effects of this approach are still felt today each time minorities try 
to invoke international law to protect themselves. Many States and jurists to- 
day still hold the conviction that it is in the power of States to exclude, and in 
some extreme cases criminalise the use of a language other than the official 
one even in private. It is an opinion that some international human rights law- 
yers like Fernand de Varennes contest.!°° It is in this connection that the case 
of the agitating Cameroon Anglophone lawyers may be very interesting if it 
went international. Their position in international law is not as safe as some 
may think, as precedent indicates. In Podkolzina v. Latvia, the European Court 
of Human Rights ruled that 


Similarly, regard being had to respect for national characteristics enunci- 
ated above, the Court is not required to adopt a position on the choice of 
a national parliament's working language. That decision, which is deter- 
mined by historical and political considerations specific to each country, 
is in principle one which the State alone has the power to make.!9! 


This has been confirmed on a number of occasions.!2 We may guess from this 
that the State of Cameroon has the power to allow or restrict either official 
language over any part of its territory depending on the historical and politi- 
cal conditions specific to the country. That is almost the lesson the same body 
gives in Mentzen alias Mencina v. Latvia. The Court ruled that subject to re- 
spect for the Convention, a State is at liberty “to impose and to regulate the 
use of its official language or languages in identity papers and other official 
documents” 3 These positions of the European Court may serve only as guide- 
lines to parties since Cameroon is not a signatory to the European Convention. 

However, there is a point in this imposition or regulation of a State’s official 
language or languages not to be attained under pain of breach of international 
law. That is when the State, availing itself of this prerogative, excludes and in 
radical instances outlaws the use of a language in both public and private com- 
munications. It is from the UN Human Rights Committee that we take the cue 


130 de Varennes, supra, note ug. 

131 Application no. 46726/g99, 9 April 2002. 

132 Most recently in the Admissibility decision of the European Court in Birk-Levy v. France, 
Application no. 39426/06 published on 6 October 2010. 

133 Application no. 71074/01, Admissibility of 7 December 2004. 
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now, and note should be taken that it is more binding because Cameroon is a 
member of the UN, a signatory of the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights and other UN instru- 
ments for the protection and promotion of diversity of cultural expression. In 
Diergaardt v. Namibia, the Committee considered a circular of the Namibian 
government to civil servants to use English, the official language recognized by 
the Constitution, to the exclusion of Afrikaans in their contacts with the public 
a breach of international law: 


The authors have also claimed that the lack of a language legislation in 
Namibia has had as a consequence that they have been denied the use of 
their mother tongue in administration, justice, education and public life. 
The Committee notes that the authors have shown that the State party 
has instructed civil servants not to reply to the authors’ written and oral 
communications with the authorities in the Afrikaans language, even 
when they are capable of doing so. These instructions barring the use of 
Afrikaans do not relate merely to the issuing of public documents, but 
even to telephone conversations. In the absence of any response from 
the State party, the Committee must give due weight to the allegations of 
the authors that the circular in question is intentionally targeted against 
the possibility to use Afrikaans when dealing with the public authori- 
ties. Consequently, the Commission finds that the authors, as Afrikaans 
speakers, are victims of a violation of Article 26 of the Covenant.1%4 


It is clear that to draw a parallel between this situation and that of the Camer- 
oon English speakers may be overdrawn to the extent that Afrikaans is an unof- 
ficial language in Namibia, unlike English which is one of the official languages 
equal to French in status in Cameroon. It therefore carries with it certain legal 
effects,!°5 giving it more value than Afrikaans in Namibia. If international law 
makes it difficult for an official language to exclude, not to mention prohibit 


134 Communication no. 760/1997, UN Doc., CCPR/C/69/D/760/1997(2000). 

135 See Mentzen v. Latvia, supra note 133 where the European Court notably held: “the Court 
acknowledges that the official language is ... one of the fundamental constitutional values 
in the same way as the national territory, the organizational structure of the State and 
the national flag. A language is not in any sense an abstract value. It cannot be divorced 
from the way it is actually used by its speakers. Consequently, by making a language its 
official language, the state undertakes in principle to guarantee its citizens the right to 
use that language both to impart and receive information, without hindrance not only 
in their private lives, but also in their dealings with the public authorities. In the Court’s 
view, it is first and foremost from this perspective that measures intended to protect a 
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an unofficial language in both public and private contacts, then we can imag- 
ine the scenario where an official language wants to exclude another one in 
Cameroon.!6 But there is a decisive difference in the two cases. The Afrikaans 
speakers are weaker complainants facing a greater danger and the Southern 
Cameroons robed men may be stronger applicants facing lesser danger. If the 
complaint of the Afrikaans speakers in Namibia was the attempt by their gov- 
ernment to exclude their language (which is not official) as evidenced by the 
circular, the agitating lawyers of the Cameroon Anglophone minority are yet to 
formally go international with their problem. But it is clear that an attempt at 
exclusion is still far off. Their problem seems to be the use of an official language 
with which they are not familiar in the courts of their territorial jurisdiction. It 
is linguistic duality, the introduction of the rivalry or alternation of two official 
languages in court proceedings in their jurisdiction. Francophone lawyers in 
the French-speaking jurisdiction of the Republic may have the same complaint 
if Anglophone judges there insist on making submissions in English, a rival of- 
ficial language. It is a threat of a lesser degree. The answer will very probably be 
that absent an attempt at exclusion, the determination of formal or informal 
language policy is an exclusive prerogative of the State which manages it, tak- 
ing the specificities of the country in question into account. The bad luck for 
them is that theirs appears to be too Francophone to be worthy of their trust 
though on the other side of the aisle would still be found people who believe 
it is not yet Francophone enough. This purist fringe of Francophone Camer- 
oonians will readily quote the cases of Belgium, Canada and, more recently, 
the former Yugoslavia as examples that the adoption of more than one official 
language, or choosing the language of the minority as one of the only official 
languages is the surest way to the development of “identitarian” separatism. 
The ensuing paradox may be that the lawyers may instead stand accused of 
pushing the government to effectively violate the right of their Francophone 
countrymen permanently or temporarily on Southern Cameroons soil to their 


given language must be considered. In other words, implicit in the notion of an official 
language is the existence of certain subjective rights for the speakers of that language”. 

136 The Diergaardt case is already a way of saying that even if English ceased to be an official 
language one day in Cameroon, the authorities cannot go to the point of excluding it 
without breaching international law. In admitting in 2003 that the “people of the South- 
ern Cameroons’ qualify to be referred to as a “people” because they manifest numerous 
characteristics and affinities, which include “a common history, linguistic tradition, ter- 
ritorial connection, and political outlook...More importantly, they identify themselves as 
a people with a separate and distinct identity’, it opened the possibility for English to be 
considered as an unofficial language and like Afrikaans in the Diergaardt case cannot be 
excluded, much less outlawed in public and private matters. 
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language in judicial proceedings, because their aim seems to be the exclusion 
of French. Francophones, in such a situation, have the status of a minority in 
law, irrespective of their numerical superiority nationwide. The exclusion of 
English on Francophone soil will be a fair backlash that will not leave their 
Anglophone kindred there indifferent. For one reason, if the Banjul Commis- 
sion determined that the Southern Cameroonians qualify as a people, logically, 
French-speaking Cameroonians too qualify to be called a ‘people’. The Repub- 
lic of Cameroon therefore is formed of two peoples. But will the formal exclu- 
sion of English make a difference (if the agitating lawyers are telling the truth, 
that Cameroon Francophone courts are already unreceptive to English). Either 
way, the victim will be satisfied, having finally found the weapon with which 
his injury was inflicted. It would have been satisfactory had it not been for the 
hardship, general and personal, that it is capable of spreading. 

As long as there is the rule of law in such a buffer set-up, the courts of one of 
the two halves of the country will always have cases involving citizens, docu- 
ments, testimonies, etc., in the language of the other. The question therefore 
is whether they will be equal to the task or dodge it under pain of miscarriage 
of justice. The problem comes from the language policy of the Republic. The 
State, despite the constitutional pledge to “guarantee the promotion of bilin- 
gualism throughout the country”,!8” rewards those who enter its service after 
avoiding learning one of the languages it has to serve with. With the delay in 
the process of harmonisation of the law, the picture is complete. The result is 
that trained to serve only one of the two national communities, it is not rare 
to find these incompletely trained unilingual Cameroonians serving the entire 
citizenship of the Republic. The result is that Reunification, a historical event 
worth its weight in gold has on more than one occasion been called into ques- 
tion by users of their services. Before anything else, the present crisis origi- 
nated from the education those who were meant to serve the Republic had 
and no matter the degree of law that will be brought in to resolve it, training in 
communication skills will remain a key issue. Planning, organisation, leader- 
ship, monitoring, marshalling trials, drafting rulings, attending to complain- 
ants, all require direct or indirect communication. This communication fac- 
tor affects both personal and organisational effectiveness.!3° Some even think 
lack of effective communication is the most inhibiting factor to organisational 


137 See Article 1(3) of the Constitution. 

138 J.P. Brun, Missing Pieces: 7 Ways to Improve Employee Well-Being and Organizational Ef- 
fectiveness (New York, Palgrave Macmillan, 2010); D.C. Summers, Quality Management; 
Creating and Sustaining Organizational Effectiveness (Prentice Hall, Upper Saddle River, 
NJ, 2010). 
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effectiveness.!89 That is why an empirical approach will always be required for 
it to be completely satisfactory. 


2.2.1 The Problem with Making the Protection of a Language 
Law-worthy 

Lawyers who call for the adoption of a language code for the courts may be 

correct only if they are aware of the implications of such a measure and the 

practical difficulties with which it may come. There is first of all the problem of 

the feasibility, and even perhaps desirability of language codification followed 

by the extent of codification. 

To codify norms using a language is one thing. To codify a language using 
norms is quite another. The codifier simply needs to have a general idea of 
what he wants to allow or prohibit and an extensive vocabulary from which to 
draw, although there exists an infinite possibility for improvement. The profes- 
sionalism of the magistrate will come in to adapt that law to the ramifications 
the phenomenon will develop. It is in this regard that the Civil Code specifies 
that judges on pain of punishment for miscarriage of justice shall not rule that 
the law has not provided a penalty for any offence. Once the act has been quali- 
fied, to get the applicable law is not too difficult. 

In return, if the language code some are clamouring for ends at the mere 
prescription of a language, it will be easier than codifying laws. It suffices to 
simply adopt as a principle that English or French shall be the language in 
which court proceedings shall be marshalled for example. “The present state 
of our positive law forces the Conseil d‘Etat to itself lay down laws that should 
have been made elsewhere’, (an allusion to no prior intervention of the Con- 
stitutional Council), ruled the French Conseil d’Etat in Quillevére.4° On the 
strength of that, it refused to admit a petition written in Breton. In Tukson, the 
Cour de Cassation defended a decision of refusal to forward mails addressed in 
Breton. 

But the problem now may be which English or which French, after heeding 
the official language requirement. Definition should be the prerogative of a 
good lawgiver, his forte, because it is from that angle that the prosecutor begins 
to build his case. In the balance here is terminology, the choice of words or dic- 
tion, style, etc. There is no fixation in language, generally speaking, and in the 
language of the law particularly. It develops, evolves, draws from every angle, 


139 P. Lutgen-Sandvik, Destructive Organisational Communication: Processes, Consequences, 
and Constructive Ways of Organizing (Routledge, New York, 2010). 

140 CE, 22 November 1985. 

141 4 March 1986. 
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just as it equally enriches other media of communication, is free-flowing, in 
short, it lives. It changes in time and place and therefore fails to have edges. It 
therefore will not easily lend itself to the rigours of codification, as grammar- 
ians will readily testify. Francois Rabelais said, “languages by institution are the 
discretion and fancy of peoples’.4? Gérard Timsit argues for the “naturalisa- 
tion” of the foreign concepts that have come into French, explaining that their 
admission is proof that the receiving language like any other language is not 
self-sufficient and needs to borrow to be complete each time there is a lapse.43 

The big problem in attempts to codify is that purists may require that the 
language in question be expurgated of its renovations and thus interfere with 
that discretion people have to express themselves in the style they want, to 
exercise their freedom of expression, as enshrined in the Constitution. This 
danger of a call to return is heightened when the aim is the protection of a 
language under threat. Experience indicates purists will always call for a return 
to the origin, thinking one concession will justify another, and before long, the 
invasion will have gone further than they may be able to repel. Closely related 
to this is the problem of how to do it without openly or surreptitiously tell- 
ing other communities (Francophone Cameroon in this case) that you sim- 
ply do not want to share the same fatherland with them any longer. Ironically, 
they will all agree to “naturalise” words and expressions imported from any 
language other than that of the “invader”. In France, some of the signatories of 
the Toubon law did not hesitate to break away and join those who seised the 
Constitutional Council of a verification of the constitutionality of many of the 
provisions of the same law. On the stipulation by the law of compulsory use of 
certain words or expressions laid down by executive orders, the court in its wis- 
dom referred to Article 11 of the Declaration of 1789!*4 and in the one sentence 
that is traditional of its style, ruled: 


Whereas, if it is incumbent on the Legislator, with jurisdiction as per 
Article 34 of the constitution, to lay down “rules with regards to civil 
rights and basic safeguards in favour of the citizen for the exercise of civil 
liberties”, 


142  F. Rabelais, ‘Tiers Livres’, in J. Céard, G. Defaux and M. Simonin (eds.), Les Cing Livres, 
(Librairie Générale francaise, La Pochothéque, Paris, 1994) pp. 663-664, Ch.19. 

143 G.Timsit, Les concepts de (administration publique et la langue frangaise, Mélanges Georg- 
es Dupuis (LGDJ, Paris, 1997) pp. 289-299. 

144 The unrestrained communication of thoughts and opinions being one of the most pre- 
cious rights of man, every citizens may speak, write, and publish freely, provided he is 
responsible for the abuse of this liberty, in cases determined by the law. 
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To enact rules with regard to the exercise of the right of unrestrained 
communication, and the freedom of speech, writing and publication, 

He may do it with regard to a basic freedom, all the more precious, be- 
cause its existence is one of the essential safeguards for the respect of the 
other rights and freedoms, only for the purpose of rendering the exercise 
thereof more effective, 

Or to reconcile it with other rules or principles of constitutional value; 

Whereas, while among these rules is that laid down by Article 2 of the 
constitution which specifies that: “The language of the Republic shall be 
French’, 

While it shall be thus incumbent on the Legislator to make the neces- 
sary reconciliation between these constitutional requirements and the 
non-restriction of communication and expression upheld by Article 11 of 
the Declaration of the Rights of Man and the Citizen, 

This freedom implies the right of each one to choose the words he 
deems most appropriate for the expression of his thought, 

And the French language evolves, like all other modern languages, 
integrating words of different sources into its usual vocabulary, be they 
expressions from regional languages, so-called popular words or foreign 
word...., 

Whereas, besides, the Legislator may not likewise, without breaching 
the above-mentioned Article u of the Declaration of the Rights of Man 
and the Citizen, 

Impose on private persons, not charged with the mission of carrying 
out a public service, the obligation to use certain words or expressions 
defined by executive order in the form of official technology, on pain of 


punishment.!45 


But for this bold intervention by the Constitutional Council of France, the de- 
velopment and adaptation of the French language would probably have been 
stunted by the Toubon law. By requiring a lexical purification of the French 
language, it called to mind the Ordinance of Villiers-Cotteréts by which Fran- 
cois I made French the judicial language of France, required all judicial acts 
to be expurgated of all Latin words and appear in “maternal French language, 
not otherwise”. The threat to the language of the law in France today is no lon- 
ger from Latin, but is from English. Francois Mitterrand once noted that if de 
Gaulle had the habit of grading French experts in constitutional law, 


145 Decision no. 94/345 DC, 29 July 1994. 
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he distrusted academic crazes and this habit common to French jurists, 
of couching their thesis in Anglo-Saxon style. Having difficulties in ad- 
mitting his preferences despite the attraction the presidentialist regime 
had to the new political class, he made sure he was free from a system 
copied from that of the usa.*6 


English has made its way into the legal world, especially in business law, which 
is also becoming Anglo-Saxon, and every decade brings forth its own proof 
that the French system is going presidentialist, like the American. Those who 
advocate the adoption of a language code for court proceedings in Cameroon, 
Anglophone or Francophone, should therefore watch out because language 
develops and to track it by texts is almost impossible. 

Anglophone grammarians in Cameroon increasingly complain that French 
is adulterating the English that Cameroon Anglophones speak. The empirical 
approach that has survived until today, and which they seem to be denounc- 
ing, did not have only disadvantages. It permitted the courts to accept testimo- 
nies, words and expressions, oral and perhaps written in Pidgin English and 
other unofficial languages, only for the purpose of bringing out the truth. It is 
an approach that had the additional advantage of bringing justice closer to the 
citizens for whom it was made. It was not rare for the Anglophone courts and 
lawyers to refer to the source language, text or concept, usually in French for 
the purpose of corroboration of conviction or evidence. Basic common sense 
requires that both the travaux préparatoires and the official journal of delib- 
erations should not be precluded in this search for the truth. The language we 
seek to avoid becomes almost an inevitability. It will more than ever before 
be needed with the present process of harmonization underway. The recent 
events sparked off by the appointment of French-speaking magistrates in An- 
glophone Cameroon or English-speaking magistrates in Francophone Camer- 
oon may not be enough reason to constrict and perhaps paralyse proceedings 
with language codes that may alone not be easily adjusted to provide solutions 
to complex situations. In any case, the ambition to fossilise a language by codi- 
fication within or without the law has often been, and will always remain like 
the myth of Sisyphus, the King of Greek mythology who pushed a boulder up a 
hill only to helplessly watch it roll back to its point of departure, repeating this 
for eternity. This problem is compounded by the extent of codification. 

The intervention of the Chairmen of the Bar Council and the Bar General 
Assembly gave the State authorities a face-saving way out of the present lan- 
guage crisis in the judiciary. Official language is associated with the exercise of 


146 F. Mitterrand, Le coup d’Etat permanent (Plon, Paris, 1964) p. 95. 
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sovereignty, that aspect of a political entity that cannot be questioned. In the 
present case, the NOWELA correspondence of 23 February 2015 to the Presi- 
dent of the North West Court of Appeal warned that the lawyers “did not hesi- 
tate to conclude that the cracks imposed by their Francophone brothers on the 
foundation of our unity have seriously widened to the extent that any further 
crack will result in disintegration”. The memorandum of the South West law- 
yers giving 30 days for the above cited issues to be addressed “failing which 
we shall consider further appropriate action” could be said to amount to an 
ultimatum. The mediation of the Bar officials had the merit of having saved 
the majesty of the Republic, at least for the time being. The provisional so- 
lution reached with the two officials while the Ministry of Justice was being 
petitioned of the problem is the kind of peace where if one won, the other did 
not lose. On the one hand, if the lawyers obtained maintenance of the oneness 
of English as the language of court business, it would remain off the books. It is 
still an informal arrangement. On the other hand, if the office of the President 
of the Republic backpedalled on the introduction of French as a rival language 
of court proceedings in English-speaking Cameroon, it would by that tempo- 
rary arrangement have managed to maintain its appointments, even if one of 
the key persons, Oyono Abah, had just been recalled, and an English-speaking 
judge sent to replace him. To have recalled the judges would have been to yield. 

It would have been the second time within a short period that the principle 
of the indivisibility of the Republic that has dominated our public law since 
1960 would have been put to the test. The first was in 2009, the date of publi- 
cation of the Banjul Commission's ruling on Communication 266/2003 when 
the Commission ruled that “the people of Southern Cameroons qualify to be 
referred to as a people’, meaning they are different from French-speaking Cam- 
eroonians who implicitly are a people too. The Republic of Cameroon there- 
fore is made up of two peoples, contrary to the understanding of the principle 
of the indivisibility of the Republic which is to the effect that we are only one 
people. It in fact domesticates the notion. In France, its home, the Constitu- 
tional Council once struck down a bill on the status of Corsica because it had 
the flaw of making a mere reference to “the Corsican people’.!*” Today, if the 
language code comes to ensure the effective implementation of bilingualism 
in all the courts of the Republic (for the real grievance of the Anglophone law- 
yers seems to be that they are the only ones from whom bilingualism is re- 
quired, that Francophones insist their courts must remain unilingual), what 
remains of the principle of indivisibility may be saved. In return, if the oneness 
of the English language happens to be codified (which seems to be what the 
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lawyers are asking for, in return for the attachment of Francophone courts to 
the French language), a more complicated situation would develop and a con- 
stitutional amendment will probably be required. 

To begin with, it will mean the exclusiveness of French as the business lan- 
guage in court will also be confirmed in the code (if the allegation that it is in 
fact exclusive is true). The question now is if all material coming before these 
courts will be required to be exclusively in French or in English. Already, the 
question of whether a lawyer may tender written evidence in French can be 
raised in the English-speaking regions where the submissions of the Legal 
Department of the Court of Appeal in French have been impugned. Under 
normal circumstances, even a Francophone judge should not accept such sub- 
missions, just as a Francophone lawyer should henceforth reject court submis- 
sions in French. Also, we have to question if the courts of the former Southern 
Cameroons jurisdiction should accept criminal investigation police reports 
in French. In fact, the business language in the police and the gendarmerie is 
French and their reports are in French. If a translation were to be required for 
all these, the dispensation of justice, apart from being slow (even the quality of 
the translation may be an issue) would be costly for both the State and the par- 
ties. It is in fact one of the reasons for which the French finally resolved to have 
only one official language: “With a free people, language should be one and the 
same for all...What cost have we not defrayed for the translation of the laws of 
the first two national assemblies into the various dialects of France!”, Barrére 
complained before the National Convention on 17 January 1794. If the State 
complains, then we can imagine the reaction of the parties. We may finally 
question whether a Francophone may be tried by an Anglophone court and 
vice versa. It may be important to note here that there are Cameroonians who 
speak neither English nor French, but are tried in the courts. Very few coun- 
tries, if any at all today, can transmit official decrees across the realm, “from 
India to Ethiopia, 127 provinces, to each province in its own script and to each 
people in its own language” like Persia under King Ahasuerus (likely Xerxes I) 
around 475 BCE.48 

The second question that may be raised is if the language code which will 
hopefully protect the use of English in Anglophone courts will be restricted to 
the judiciary. If English or French becomes codified as the judicial language, 
depending on the language of territorial jurisdiction, there will always be cases 
that will have no court to be taken to. Already, speakers of the unofficial lan- 
guages arguably are not within the jurisdiction of any courts where use of the 


148 See Esther, 8:9 in the Bible. 
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official language is exclusive. If the use of either of the official languages were 
entrenched in courts, depending on jurisdiction ratione loci, then for these ju- 
dicial institutions to have complete jurisdiction would require that the official 
language in the former Southern Cameroons jurisdiction be English. In the 
former East Cameroon jurisdiction, it should also be French, to make things 
easier. It would be the beginning of the end of the principle of the oneness 
and indivisibility of the Republic and the beginning of a reversion to the fed- 
eral system which would eventually require a constitutional amendment. The 
government of the Republic which since Reunification has scarcely hidden 
its French/Francophone preferences (the fact can no longer be masked) will 
probably not view this eventuality favourably. 

Besides, it cannot be ruled out that codification may provoke others to re- 
visit the question of why only the judiciary should benefit from protection 
by language. Several others like them face the language problem which even 
translation does not entirely solve, for exegetists will always refer to the source 
language for authenticity. It is very probable that other centrifugal forces could 
mobilise entering the fray for protection by language. This might explain the 
speed with which the State accepted the temporary truce brokered by the Bar 
Council, to which it is even supposed to be grateful. There can be very little 
doubt that the development of the crisis was a windfall for the Southern Cam- 
eroons National Council (ScNc), the Southern Cameroons Peoples Organisa- 
tion (ScaPo), federalists and secessionists. They are simply biding their time 
to enter, if they have not yet infiltrated, the body of Anglophone barristers, 
though the latter persistently protest their neutrality. The government of the 
Republic will probably adopt the simpler solution of including bilingualism in 
the training of its judges. The re-adoption of English by the judges almost un- 
der recusal in the North West and South West Regions, the insistence that they 
try to bring their grammar up to the required level during the fence-mending 
tour by the Chairman of the Bar Council, their massive enrolment in the re- 
gional language centres, all point that way. If this guess be correct, then Eng- 
lish-speaking judges in Francophone Cameroon should adopt it while there is 
still time. 

A problem remains here: this is the threshold of competence in the second 
language to qualify as a bilingual citizen. Bilingualism is relative. The level of 
proficiency of the learner of a second language is usually arbitrary or difficult 
to determine. Finally, the approach will be satisfactory only with an accelera- 
tion of the harmonisation process underway, and whether this process does 
not disproportionately favour one of the two legal systems, as the Anglophone 
lawyers are already complaining about what has already been successfully 
harmonised. 
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There is also the case of the administrative courts. It is surprising that the 
lawyers called for submissions and judgments to be presented in the English 
language partially because “French is not the language of Common Law”. The 
truth is also that the Administrative Bench of the Supreme Court that has been 
operating since 1972 and the administrative courts created more recently come 
straight from France, home of the French language. Their practices, principles 
and procedures are all French. The fact that all the newly recruited personnel 
of those courts, the English-speakers included, went on internships in France 
is sign of the times. It is therefore equally logical that French be adopted as 
a working language in those courts, irrespective of the regions in which they 
are found “for a good dispensation of justice”. Those who call for a judicial lan- 
guage code have to reckon with that fact while one thing should be made clear 
to the parties. A language may be adapted to any activity depending on the 
need for that activity, the ambition and creativity of its users. Nicolas de Con- 
dorcet said “We are going to show that the existence of a kind of language of 
science, the same in every nation, while the peoples of each of them speak 
another one, would separate men in two classes, would in people perpetuate 
prejudices and errors, would put an everlasting obstacle to true equality, to the 
equal use of the same reason, to an equal knowledge of the necessary truths, 
and in thus stopping the progress of mankind, would finish putting an end 
to that of science itself”.49 That is how the Age of Enlightenment eliminated 
Latin as the Language of Science. 


2.3 Legitimacy 

The fact that a citizen or group of citizens has a grievance does not mean it has 
the right to resort to any means to have it redressed, especially in a democracy 
or in the rule of law. In fact, there have been several instances where a good 
case was ruined by the wrong means of redress. A free society and the rule of 
law provide means of redress, both judicial and non-judicial to a good num- 
ber of grievances its citizens may face. This is not to say in resorting to force- 
ful measures or resisting oppression, the right to rise up should be ruled out. 
These are natural rights, whether or not entrenched in historic texts (such as 
the Declaration of Independence or the Declaration of the Rights of Man and 
the Citizen). But they remain means of redress of last resort, to be called on 
only after the exhaustion of all the alternatives available. If that is the premise, 
then it is not evident that the common law men of the robe had exhausted all 
the alternatives before their action. We are even inclined to say they ignored 
the existing means of redress open to them, and this is probably what lends 


149 Quoted by J. Toubon, ‘La langue de tous’, Le Monde, 4 August 1994, p. 16. 
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credence to those who equally suspect them of not being neutral. A reading 
of their letters already abundantly dealt with in this study evinces the political 
hue their demands were taking, which is all the less admissible because the 
legitimacy of their claims may equally be contestable. 


2.4 The Existing Means of Redress Ignored 

The first of these means is court redress which the constitutional legislator 
dutifully entrenched in the preamble of the Charter of 1996: “The law ensures 
the right of everyone to a fair hearing before the courts”. The Republic of Cam- 
eroon is signatory to international instruments protecting the same right, 
notably the Universal Declaration of Human Rights,!5° the International Cov- 
enant on Civil and Political Rights,5! and the African Charter on Human and 
People’s Rights.!5? True to its commitment, the State has increased the number 
of courts. If it is regrettable that the ordinary citizen does not have the right 
to seise the Constitutional Council of a law of questionable constitutionality 
(and in fact, language is a constitutional issue its jurisdiction must cover), as 
the administrative courts could comfortably entertain the complaint by the 
lawyers. 

In stating in its resolution of 9 May 2015 that “we hereby give government 
a reasonable period from the date of deposit of these resolutions through the 
Bar Council to react positively to our demands, failing which this conference 
shall take the necessary disposition within the national legal framework and if 
dissatisfied, seek further redress from international dispute resolution fora as 
shall be deemed appropriate’, the college of Anglophone lawyers that met in 
Bamenda for the All Anglophone Lawyers Conference seemed to be trying to 
get their aim right. The sword of Damocles over their heads today comes from 
the time bars to be respected in administrative claims. 

The administration already has the power to revoke its own decision for one 
reason or another, subject to respect for the rules governing the revocation of 
administrative decisions.1°? If the revocation decision is based on the discovery 
of an impropriety the act carries, it may be said to amount to a self-sanction. 
The isolated transfer of one of the judges under recusal, Justice Oyono Abah, 
out of the Anglophone jurisdiction is a telling sign that the authorities are tak- 
ing a second look at the contested appointments. Probably, a face-saving way 
out offered to it by the discontented lawyers may be just what is required for 


150 Article 8. 
151 Article 8. 
152 Article 7. 
153 _L. Delbez, “La révocation des actes administratifs, RDP (1928) pp. 463-499. 
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the standoff to come to an end. This may be in the shape of patience until 2019 
when the Higher Judicial Council convenes to make appointments in the judi- 
ciary, the best occasion to accede to their request for common law magistrates 
of the Anglophone jurisdiction. Should this happen, the administration will 
thereby be sanctioning its own illegality. This is to say the lawyers could have 
petitioned the President of the Republic for the reconsideration of his deci- 
sion of appointment, and in fact, Cameroon administrative law requires that 
all actions before administrative courts start with a pre-trial complaint lodged 
with the author of the decision adversely affecting the prospective petitioner. 

Those concerned could have long ago contested either the appointment of 
the judges trained only in the civil law system (or the common law system, 
depending on who has the interest), or the language in which court business 
was being conducted. 

On the question of appointment of judges trained only in the civil law sys- 
tem, note should first be taken that such appointments are discretionary. The 
administration in this case has discretionary power over such appointments. 
Georges Vedel wrote that “the administration ... has discretionary power when 
statutes or executive orders leave it the liberty to act one way or the other. 
Such is the case for example, with promotions by selection in the civil service, 
or decorations (besides those of soldiers disabled in war)’.54 The administra- 
tion decides on the advisability of the measure, free from the constraints of 
the law, because there will always be scenarios that will elude the vigilance of 
even the most foresighted of lawgivers. It is therefore out of the question to 
petition against the appointment of French-speaking judges to sit in courts in 
the Anglophone jurisdiction. One thing should however be very clear. Discre- 
tionary does not mean arbitrary, decisions based on the whims and caprices of 
the public authority. Only merit and public interest shall determine who takes 
the decoration or promotion, on pain of annulment for ultra vires rulings. 
Ever since the Conseil d’Etat ruled in Grazietti that “there are no discretionary 
powers” but only “a certain discretionary power of the administration’)> the 
administrative courts have increasingly brought the exercise of such powers 
under their jurisdiction. Not even the so-called discretionary power of ap- 
pointment benefits from its former complete immunity from jurisdiction. In 
Bleton, the Conseil d’Etat, examining an allegation of an ultra vires ruling, exer- 
cised limited review over the administration’s discretionary power of appoint- 
ment of general inspectors of libraries from outside the normal administrative 


154  G.Vedel, Droit administratif (P UF, Paris, 1976) p. 318. 
155 CE., 31January 1902, S., 1903, 111,113 note Hauriou. 
156 See de Laubadere, supra note 19. 
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service. In the case in point, the discretionary decision of appointment was 
overturned because the petitioner benefitting from it had no experience as far 
as libraries, scientific and technical information were concerned.}°’ To this, we 
may add a recent ruling wherein the Rabat Administrative Court overturned 
an administrative decision annulling a previous one appointing Attar Ali prin- 
cipal of the Lycée al Arbi Bannani. The facts of the case are simple. Appointed 
on 30 May 1991 as principal of the above college, Mr. Ali received an order dated 
12 October 1991 removing him from his post on the grounds that one year later, 
evidence had emerged that he did not have the profile to assume such du- 
ties. It is this decision that he contested, it should be taken note, not on the 
grounds that he had a matching profile, but that he was covered from the risk 
of removal by the principle of droit acquis (vested right). The Court granted his 
request on the grounds that “whereas, if the revocation of an administrative 
act is caused by its illegality that requires annulment on the grounds of ultra 
vires, this revocation must take place within the time bar for action for annul- 
ment, determined by the Supreme Court except where the party concerned re- 
sorted to illegal channels to obtain this act”.5* The Court here clearly lets it be 
known that proceedings for annulment on ultra vires grounds could have suc- 
ceeded in obtaining the revocation of the appointment, had they been started 
within the required time frame. The Anglophone lawyers could have availed 
themselves of this possibility. In fact, Law no. 2006/022 of 29 December 2006 to 
lay down the organisation and functioning of the administrative courts in its 
Section 2 gives the administrative court’s jurisdiction over ultra vires rulings. 
On this score, it should be pointed out that language may be yet another ultra 
vires ground. 

Section 2(3) of the Law of 29 December 2006 on the organisation and func- 
tioning of the administrative courts gives a definition of ultra vires. One of 
the aspects of an administrative decision that may attract annulment on ultra 
vires grounds is its “bad form”. The French version is clearer when it talks of 
vice de forme (an impropriety, defect or flaw of form). The form of an adminis- 
trative act refers to its outer or external presentation i.e. whether it is written, 
duly signed, dated, etc., is what determines the form of the decision. Logically, 
language is one of the factors. 


157. CE., Ass., 16 December 1988, Requéte no. 77713, Rec., p. 451, Concl. Vigouroux; AJDA 1989, 
p. 102, Chr. De Boisdeffre; JcP G 1989, 11, 21, 228 note Gabolde; RFDA, 1989, p. 522 note 
Baldouet Négrin. 

158 See M. Benyounes, ‘Limite du pouvoir discrétionnaire en matiére de nomination et de 
décharge de la responsabilité du corps enseignant’, Enseignement, www.oudiacitv.net, vis- 
ited on 29 April 2015. 
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The status of national languages is still unclear in Cameroon though the 
first section of the Constitution enjoins the State to “endeavour to protect and 
promote national languages”. However, French and English are the languages 
of the Republic, which guarantees bilingualism throughout the country. So 
far, the attitude of the courts has been empiricist rather than legalist. They 
accept any language and resort to translators, (both trained and untrained) in 
their quest for the truth. If they insisted on communication only in the official 
languages, a non-negligible section of society would be excluded from justice. 
In France it is the contrary, without the social reach of the dispensation of 
justice being affected (probably because knowledge of the official language is 
widespread). But while Cameroon actively promotes its national or regional 
languages as the Constitution enjoins, the French do so passively. The 1994 bill 
on the use of the French language merely specified that “vigilance with regard 
to the French language is in no way prejudicial to regional languages and goes 
along with receptiveness to foreign languages and cultures”? This alters little. 
Public services in France are rendered exclusively in French. 

The question now is to know whether the court may be seised of a thresh- 
old question on the presentation of a document in either of the official lan- 
guages, with a view to annulment on ultra vires grounds. The President of the 
Administrative Court of the South West Region opines in the affirmative as 
the report of his fence-mending meeting with the Bar authorities on the 24 
March 2015 testifies. He (the President) “invokes instances where documents 
are submitted in French in his court like written submissions from government 
departments and that these submissions cannot be denied as it is not within 
his powers, but that it is within the professional sphere of advocates to attack 
such documents so that English versions be made handy”. 

From the strictly legal point of view, such a petition against the language 
of communication should be rejected for basically two reasons. First, if the 
courts accept testimonies in languages other than the official ones, it seems 
logical that they accept them more readily in the official languages. But clearly, 
a submission written in a language other than one of the official ones by a 
barrister or the Bench should be rejected. Secondly, and this may be decisive, 
to accept such an exception to language runs afoul of a principle that is the 
cornerstone of our political system. This is national sovereignty. It subsumes 
the oneness and indivisibility of the Republic, equality before the law, one 
citizenship, and the republican form of the State. No principle is more repeat- 
edly enshrined in our national Charter than this. Only the forms of the repeti- 
tion vary. In the present state of affairs, the power to oust one of the official 


159 See Doc. Senat, no. 291, 24 extraordinary session, 1993-94, p. 2. 
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languages from either of the two jurisdictions that make up the Republic of 
Cameroon may be acquired only by a constitutional amendment. This would 
clearly mark a shift from the unitary system of government that is in place, to a 
regionalised or federal State that has the peculiarity of ‘different States, differ- 
ent laws. The unmistakable sign of the times is the constitutional requirement 
that the “State shall guarantee the promotion of bilingualism throughout the 
country”, meaning the two languages are meant for the entire country. This is 
the principle of oneness of territoriality in the use of the official languages or 
oneness of linguistic territoriality, so to speak. Nowhere in the Constitution is 
mention made of Anglophones as a group or occupants of a territory, unlike 
the 1961 Constitution which in Article 1 made a reference to “the territory of 
the Southern Cameroons’ and in Article 60 stated the number of its inhabit- 
ants. The last constitutional allusion to the “separate and distinct” identity of 
each of the two communities that make up Cameroon was the name “United” 
Republic of Cameroon adopted after the 1972 referendum. The effect never 
went beyond the vestigial. Note should be taken that it became the United 
Republic of Cameroon, not United “Republics” of Cameroon as it should have 
been if the maintenance of the identities of the communities were any of 
the targets of national policy. Another constitutional reform of 1984 rechris- 
tened the country the “Republic of Cameroon” simply, because it was officially 
thought total national unity had been achieved and the two communities had 
been indissolubly melted into one. The move was clearly more projective than 
descriptive of the Cameroon nation, which is still struggling its way into the 
Cameroon collective subconscious.!©° It was however, the position that it was 
already a reality, that the government of the Republic of Cameroon defended 
in the proceedings in Banjul, the Gambia, against the reference by the peti- 
tioners to “the people of the Southern Cameroons’: “Since 1961, although some 
specificities have been preserved on more than one aspect, there has been re- 
markable rapprochement at the administrative and legal levels. The ‘separate 
and distinct people’ thesis is no longer valid today”. At least, for the purpose of 
the Constitution therefore, the two official languages exist independently of 
the two communities that make up the Republic. The supreme law therefore 
de-territorialises the use of both official languages. True, the argument was re- 
jected and the existence of Anglophones as a separate and distinct people was 
upheld. But the necessary constitutional adjustments have not yet been made. 


160 See L. Sindjoun, ‘Limagination constitutionnelle de la nation’, in La réforme constitu- 
tionnelle du 18 janvier 1996, Aspects juridiques et politiques, Fondation Friedrich Ebert 
au Cameroun/Association Africaine de Science Politique (Section Camerounaise, Grap) 
(DIHACO, Yaounde, 1996) pp. 78-101. 
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That is why we believe the rejection of the submission from the Legal Depart- 
ment of the Court of Appeal of the North West Region by Anglophone lawyers 
as a body was legally questionable if the problem was simply its presentation 
in French in a common law jurisdiction. Their position, which amounts to the 
re-territorialisation of the two official languages, is predicated on no rule. On 
the contrary, all the norms are against them if their problem, we repeat, is an 
exception directed simply against the French language. 

But their case may stand before the administrative court (absent an objec- 
tion based on non-respect of time bars), if they are quarrelling not with the 
language itself, but with its content, its lexical possibilities, precision and pre- 
dictability. If it does not blend harmoniously with the practice of common law, 
if it is not the language of the system, in short, if English is consubstantial 
with common law and French is alien to it, then that may serve as a ground for 
revocation. For another reason, lexical standardisation is still far from being 
achieved in the present state of affairs. Some such as Gilles Lebreton in legal 
teachings underscored the danger in using more than one language in law. The 
Ordinance of Villiers-Cotteréts issued by Francois I that made French the only 
judicial language, was targeted to remove “causes of doubt on the meaning of 
court rulings”. To this, we may add court decisions such as Giorgi v. Mosapino, 
and more recently Achiangan Fombin Sebastien v. Fotso Joseph and Compagnie 
Chanas v. Société Africaine dAssurance et de Réassurance, which seem to sug- 
gest that a good application of the law indispensably goes with its ‘natural’ 
language. Recent research by Njilefack Dylice Leke on the influence of bilin- 
gualism on communication in an institution, taking the Bamenda Court of 
First Instance as a case study, confirms that the practice undermines the abil- 
ity of the court to effectively render justice.!©! The temptation is to think this 
implacable insistence on language is unique to the administration of justice 
in general, and more specifically to the judicial power that is “so terrible to 
mankind”.!62 But outside the legal realm too, there are people who seem to 
share this policing of language. English is held to be the language of science 
to a point where knowledge of it is almost indispensable for researchers to ac- 
cede to fame. French, whose seductive tones would leave no one who hears it 
indifferent is also considered to be the language of culture. That a particular 


161 N.D. Leke, ‘The influence of bilingualism on communication in an institution: The Case 
of the Bamenda Court of First Instance’, Dissertation submitted in partial fulfilment of re- 
quirements for the award of a postgraduate diploma (DIPET Ir) in Information Manage- 
ment and Communication (IMC) (University of Bamenda, Department of Administrative 
Techniques, 2015). 
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language should exclusively benefit from such status is a controversy dating 
from time immemorial. 

However, if the applicants are sincere, they have to accept that the working 
language of the administrative courts should logically be French too because 
it was the language in which Cameroon administrative law was conceived and 
nurtured and has been sustained to this day. Revisiting previous attempts to 
involve English-speaking judges in the dispensation of administrative justice 
of French inspiration in Cameroon proves their inability to meet the challenge, 
attributed variously to their poor mastery of French, their exclusively English 
legal training, and the poor quality of the legislator’s translation. It is an open 
question whether a better translation would have made a difference. The first 
attempt came with the creation of the Administrative Bench in Buea, the capi- 
tal of the State of West Cameroon in 1969. It was a branch of the Federal Court 
of Justice, the judicial custodian of the legality of administrative acts at the 
time. It applied both English and French administrative law, depending on the 
application of the litigant. Elias Nkongho, after a study of its judgments, came 
to the conclusion that it would not have had scored highly for its implemen- 
tation of droit administratif:'63 Celestin Sietchoua, on the same topic, wrote 
that almost all the rulings of the Administrative Bench in Buea were annulled 
on appeal before the Full Bench of the Federal Court of Justice in Yaounde, 
manned by French-speaking judges who had a better mastery of droit adminis- 
tratif'®+ The dissolution of the Federal Court of Justice with the coming of the 
unitary system of government brought about the centralisation of the dispen- 
sation of administrative justice by the Administrative Bench of the Supreme 
Court of the Republic of Cameroon. But the text,!® so badly translated, led the 
lower courts of the Anglophone region usually manned by judges who them- 
selves were unilingual to extend their jurisdiction over administrative mat- 
ters, inevitably coming into conflict with the administration.16* Note should 
be taken that the Francophone lower courts never followed their example in 
the application of the same text, a clear proof they had another understanding 
of it. With the decentralisation of administrative justice since 1996, the two 
Anglophone regions each has an administrative court. Again, the law on the 


163 E. Nkongho, ‘The judicial resolution of disputes involving the public administration in 
former West Cameroon’, Thesis defended at the University of Yaounde 11 (1997) p. 185. 

164  C. Sietchoua, ‘Souvenir de la Common law et actualité du droit administratif dans les 
provinces anglophones du Cameroun, 3:27 RGD (1996) p. 367. 

165 Ordinance no. 72/6 of 26 August 1972 fixing the organization of the Supreme Court. 

166 See E.H. Ngwa Nfobin, ‘La résurgence de l’administrative law au Cameroun anglophone: 
réflexions sur un phénomene peu connu’, 82 EDJA (2009) pp. 35-59. 
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organisation and functioning of the administrative courts!® is so poorly trans- 
lated from French, the source language, that it is doubtful if the staff of that 
court can make better use of it. One of the best solutions is for the court to 
put the English text completely to one side and use the French version. For 
one reason, all the relevant manuals and references are in French. The work- 
ing concepts, reasoning, references are all French. Is it not more suitable that 
French be retained as the working language, in which respect only bilingual 
Cameroonians shall be designated to man them? The second task of those who 
would want to take exception to the resort to any language other than English, 
and this is turning out to be more difficult with every passing day, is that they 
will have to prove the language is not adaptable to that system, and that the 
ongoing process of harmonisation is unsuccessful. In short, they will always 
meet contrary opinions such as Condorcet’s. Lawyers who do not believe in 
this adaptability should reckon with the recent appearance of French journals 
and books on common law and vice versa. Those that still think French is the 
language of culture should also have to prove that English is not taking over the 
film industry, the May 2015 Cannes Film Festival in France not being the only 
evidence. Finally, if for any reason, the lawyers distrusted judicial oversight, 
they could lawfully take forceful action through the Bar Association. 

It is now abundantly clear that no part of the national territory is reserved 
for either of the two official languages, that no segment of Cameroon soci- 
ety may claim a right to be served in one of the two exclusively. A counsel 
may file a submission and be served the same before any Cameroon court in 
either of the two languages. No citizen has a right to invoke any form of ‘oth- 
erness’ from the rest of the population because the Republic is one and in- 
divisible. It would therefore be difficult to legally defend the attitude of the 
Anglophone lawyers agitating for the exclusive use of English in Anglophone 
courts. All their thoughts seem to be centred on protecting English as a judi- 
cial language in the Southern Cameroons jurisdiction, as if they find it lawful 
that only French should be used in court proceedings on the other side of the 
language line of demarcation. This conclusion is evident in the report of the 
trip by the authorities of the Bar Association to the regions affected by the 
agitation. Nothing seems to have been discussed in the shape of reassuring the 
Anglophone men of the robe that English will be restored as one of the judicial 
languages in former East Cameroon courts as the Constitution enjoins. The 
gestures by the President of the Bar Assembly and the Chairman of the Bar As- 
sociation all move to show the problem was that French was invading English 
turf while English is respecting that of the French language. It shows a poor 
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understanding of the spirit of the laws and institutions that the Bar passed up 
an open mandate to correct. The preoccupation of the Anglophone lawyers is 
apparently to get even and especially not to turn the other cheek. We have the 
right to violate the law if others are equally doing so with impunity, they seem 
to say. Unfortunately, while it is fair enough to try to recover the weapon with 
which one’s injury was inflicted for use against the injurer, it is not necessarily 
legal, and any adjudicating body should take that into account. 

In return, it would have been perfectly legal for NOWELA, FAKLA, MELA and 
even the entire Bar Association to mobilise in solidarity with any lawyer whose 
submission in English had been shunned before any Francophone court. It 
would not have been beyond legality for all English-speaking lawyers to agree 
to give no other option to Francophone courts than accepting their English, 
if the proceedings have to continue. The promptness with which the present 
temporary truce was reached and the status quo returned to is proof of their 
leverage. But has this power not been misdirected? They have obtained the 
right to violate the law, pending a permanent solution the supervisory min- 
istry is supposed to be working on, and they have sacrificed the ambitions of 
their colleagues that could have wanted to appear before Francophone courts 
and done business in English. They have completed the desolation of those of 
them who experience the humiliation (that is the word in fact) of speaking 
French (coarse French most of the time) before courts of the Francophone 
jurisdiction which is still their country because they would be shunned if 
they spoke in English, the language they feel at home in. Praise or condemn 
it, the mediation of the Bar Association in this crisis shows a latent, perhaps 
still smouldering schism in the association between Francophone and Anglo- 
phone barristers. Small wonder therefore that, less than a month after the so- 
called provisional arrangement, some of the Anglophone lawyers were already 
intimating that they may create an exclusively Anglophone Bar Association if 
their dissatisfaction persists,!©* while an association of common law lawyers is 
presently on the way. The sincerer and more law-conscious course would have 
been to convince the Anglophones to accept French in their courts and then at 
the same time, fight for access by the English-speakers among them to Franco- 
phone courts. But the ideal remains that all Cameroonians must be bilingual, 
capable of alternating their language of contact, not out of duress, but for love 
of the Fatherland and the Republic. That is why the opinion by Kemende and 
Nso that no one should be punished for not being bilingual!®? is at best difficult 
to defend unless exclusion from certain civil distinctions and public offices, 
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inability to request and benefit from certain services of the Republic, etc., are 
not considered as punishment. They would have probably had a better case 
if their difference came from the unfairness that non-bilingualism seemed to 
be only selectively punished. It is highly likely that sooner or later, those clois- 
tered in just one of the official languages will complain of unequal treatment, 
and at times violently. If ours is going to be an inclusive, norm-minded Repub- 
lic, then unilingualism of citizens should remain a tolerance and not a right. 


2.4.1 The Contestable Legitimacy of the Claims of the Lawyers 

It is the nation that is essentially the source of all sovereignty. No individual or 
body of individuals is entitled to any authority that is not derived from it. This 
specification of Article 3 of the Declaration of 1789 was taken over by the Con- 
stitution of the Republic of Cameroon in its Article 2 in these words: “National 
Sovereignty shall be vested in the people of Cameroon who shall exercise same 
either through the President of the Republic and Members of Parliament or by 
way of referendum. No section of the people or any individual shall arrogate 
to itself or himself the exercise thereof”. If we accept this principle, it would 
be evident that it is those constitutionally empowered to exercise sovereignty 
who are tasked with the problem raised, and not lawyers whose interests seem 
to be basically corporatist, not national. 

In the first place, be that as it may, the most binding solution to the South- 
ern Cameroons question from which the problem of language in general, and 
judicial language in particular stemmed, could come only from the people 
themselves. There can be no doubt that they have pronounced on it by way of 
referendum in line with the Charter of the UN in which the right of all peoples 
to determine their destiny is enshrined. It is out of the question here to quar- 
rel with the status of the Southern Cameroonians, prior to 1972, because Sec- 
tion 55 of the Constitution of their State within the federation, the State of 
West Cameroon, was clear that “the official language of the State shall be the 
English language”. It is clear that the subject of the grievance of the lawyers 
was a non-issue at that time. The problem could only have stemmed from the 
referendum of 1972 but there again, their claim is of questionable legitimacy, 
because the unitary State they blame for today’s predicament followed a regu- 
larly organised referendum.!”° In fact, but for a federal law of a lone provision 


170 See E.H. Ngwa Nfobin, ‘The referendum of 20 May 1972 in the Federal Republic of Cam- 
eroon revisited: Due process of law, or a coup d’Etat of the Francophone majority?, 77 
CAFRAD (2011) pp. 99-131. 
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voted in 1969,!7! the referendum would have been of doubtful constitution- 
ality. It read: “The President of the Federal Republic, after consultation with 
the Speaker of the Federal National Assembly and the Prime Ministers, may 
submit to a referendum, any bill or reform which though falling within the 
domain of federal law as stipulated in sections 5 and 6 of the Constitution, 
may have grave consequences on the future of the nation and the institutions’. 
The law had the memorable flaw of allowing for an amendment prejudicial to 
the integrity of the federation guaranteed by Section 47 of the Constitution 
against possible amendments. A simple “subject to respect for the integrity of 
the federation’, tagged onto the beginning or end of the text, could have ac- 
complished the feat of saving the federation. There were other ways of doing 
it. The Anglophone Members of the Federal Assembly could have blocked the 
adoption of the bill and in fact, Section 47 of the Federal Constitution gave 
the power to block a constitutional amendment (for in fact the bill was one), 
impairing the integrity of the federation to a majority of the 37 representatives 
of the State of West Cameroon. They passed up that opportunity. It could have 
equally been done by the Prime Minister of the State of West Cameroon who 
by Section 18 of the Federal Constitution had the power to request the Presi- 
dent of the Federal Republic to refer the bill to the Federal Court of Justice for 
verification of constitutionality, prior to promulgation. Even if it is possible 
for Section 59 on the authentic text in the event of a conflict of interpretation 
to be invoked to defeat the gesture, the fact remains that he, an elected Prime 
Minister, had failed by dereliction of duty along with the Anglophone ruling 
elite. All of them, including the highly respected B. N. Fonlon, were on the ref- 
erendum campaign trail for a vote in favour of the shift to the unitary State in 
1972 and the people voted for it. It is possible that Anglophone Cameroonians 
are quarrelling not with the principle of the change to the unitary system but 
with the way it has been managed, although time and again it sounds like it is 
with both. This does not at all put the legitimacy of the referendum in question 
though the agitating lawyers seem to be saying it was the beginning of the trou- 
ble they have today. It was the people, the original bearers of sovereignty, who 
voted and that was the expression of the general will that binds all, though as a 
form of direct democracy, a referendum has significant shortcomings.!”* Many 
of the allegations of unfairness were rejected by Communication 2003/266 of 


171 Law no. 69/LF/15 of 10 November 1969 to lay down the conditions and procedure of the 
referendum provided for by Section 2 of the Constitution of 1 September 1961, JORFC, 
1969, p. 104 (supplementary issue). 

172 See P. Moly, ‘De l’impossible démocratie directe, Tribune du Droit public (1998/2) 
pp- 269-301. 
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the African Commission. Those who stick to their guns still have a hope left: 
“A people shall always have the right to review reform and change its constitu- 
tion. A generation shall not subject future generations to its laws” went Article 
28 of the French Constitution of 1793. In affirming that “Today's constituent 
body may not bind the nation of tomorrow’, George Vedel confirms this think- 
ing!’$ that apparently also guides President Biya as his readiness to submit the 
question of the secession of Anglophones to a referendum again proves. 

Furthermore, pursuant to the constitutional principle that the President of 
the Republic shall share the exercise of national sovereignty with Members of 
Parliament, the constitutional legislator carved out the domain of executive 
power, to be exercised by the Chief Executive. The President of the Republic, 
elected for seven years renewable according to Section 5 of the Constitution 
“shall define the policy of the nation”. The “policy of the nation” definitely in- 
cludes its judicial policy and as a sign of the times, it is the Chief Executive 
who ensures the independence of the judiciary,!”4 heads it in fact,!”5 and more 
specifically, the arm responsible for prosecution, the Legal Department. That 
he heads the latter arm is “the only choice truly in line with our modern consti- 
tutional traditions and adapted to the expectations of opinion in a democratic 
society”.!”6 If justice is rendered “in the name of the people” and criminal pro- 
ceedings are meant to protect the public interest, then it seems normal that 
the President of the Republic elected by universal suffrage heads the agency re- 
sponsible for prosecution, gives it directives and instructions, though through 
the Minister of Justice. The price of course is that he may not be as neutral 
as the protection of public interest requires. Charged with ensuring respect for 
the Constitution, and the independence of the judiciary,!”” he appoints mem- 
bers of the Bench and the Legal Department, assisted in his task by the Higher 
Judicial Council which gives him its opinion on all appointments to the Bench. 
It is on the strength of these details that the last appointments were made. 
Although neither the office of the President of the Republic, nor the Ministry 
of Justice has issued a public statement on the present crisis, it can still be 
deduced that the non-respect for demographic realities in the recent appoint- 
ments is indicative of a new judicial language policy. 


173 G.Vedel, Manuel élémentaire de droit constitutionnel (S., Paris, 1949) p. 117. 

174 See Section 31. 

175 SeeN. Merley, ‘Le chef de 1’Etat et l'autorité judiciaire sous la Ve République’, 93 RDP (1997) 
PP. 701- 739. 

176 P. Mazeaud, ‘L'action publique dans la tradition républicaine’, 3 Justices (1996) p. 65. 

177. See Section 37(3); Th. S. Renoux, ‘Le Président de la République garant de l'indépendance 
de l’autorité judiciaire’, 3 Justices (1996) pp. 97-112; Merley, supra note 175. 
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Be that as it may, if we do not consider systematic francophonisation as a 
policy, then a conclusion that the language policy of Cameroon since 1961 and 
especially since 1972 has been incoherent in general, is inevitable. It is as if bi- 
lingualism is not required to be a contented Cameroonian citizen. But the over- 
all constant is that Anglophones find it more difficult to be contented without 
knowledge of French, than Francophones do without English. That alters little. 
By refusing to wait for elections to sanction the President of the Republic by 
bypassing the courts, and adopting an imposing, almost martial tone,!”® they 
seem to be usurping authority. They seem to be in fact defining national policy 
and contesting the legitimacy of the President of the Republic and perhaps 
the institutions. It cannot be said that NOWELA’s correspondence was to end 
with the President of the Court of Appeal. He was appointed by the President 
of the Republic, and if he and the Procureur-General had any “special mission” 
as the lawyers claim, it must have been from the authority with the power to 
appoint, the President of the Republic. However, whether the sitting President 
of the Republic and the present institutions are really legitimate and the con- 
troversial right to resist oppression!” enshrined in both the Declarations of 
1776 and 1789 may not be invoked here is a question for political scientists. Our 
approach is strictly legal. 

Finally, some lawyers (both Francophone and Anglophone) during the ongo- 
ing crisis have intimated that their gesture is meant to protect the right of their 
client to transparency in court proceedings, that citizens have a right to hear 
and understand court proceedings. The power to try citizens, Montesquieu 
said, is so terrible to mankind. Logically, it should be transparent to dissuade 
unfairness and maintain the confidence of the people. Justice should not only 


178 E.g. NOWELA resolves among other things “That the language of communication in all the 
courts of the North West Region especially in the Court of Appeal is English which is not 
only a constitutional right, but a minority right in a bilingual Cameroon because of her 
colonial past” while the South West lawyers resolve in their memorandum “that judges 
appointed to the English Common Law jurisdictions must carry out proceedings in Eng- 
lish, and in conformity with English Common Law practices and customs... that under no 
circumstances shall submissions, rulings or judgments be written and/or delivered in the 
French language’. 

179 See F. Benoit-Rohmer and P. Wachsman, ‘La résistance a l’oppression’, 8 Droit (1988); 
E. Fuchs and C. Grappe, Le droit de résister (Labor et Fides, Geneva, 1990); E. Desmond, 
Droit et devoir de résistance en droit interne. Contribution a une théorie du droit positif 
(LGDJ, Paris, 1999); G. Koubi, Penser le droit de résistance a oppression dans les sociétés 
démocratiques contemporaine, in Obéir et désobéir, le citoyen face a la loi (Ed. Université de 
Bruxelles, 2000) ; P. Jan, ‘Le citoyen face al’Etat. Droit de résister ou d’obéir ? Réflexion sur 
la justification des comportements "citoyens", 5 RDP (2006) pp. 1179-1181. 
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be done, but also be seen to be done. The legislator, for the purpose, required 
that all court hearings be open and only exceptionally should they take place in 
camera. For one reason, justice is administered in the name of the people. The 
people should not only be allowed access to court hearings, but they should be 
conducted in an accessible language. It is important to note that the require- 
ment of openness is meant first of all to protect litigants who must have the 
right to hear the offence they are accused of, and to present their own side of 
the story. It is precisely for them that the court should give whatever it takes, an 
interpreter if necessary, for an open hearing. They are definitely the ones who 
should not be excluded from hearings in camera. This alters little. If there is an 
institution in the Republic that mystifies in general, and by language in partic- 
ular, it is justice. To share a language (be it French or English) with somebody 
does not guarantee linguistic non-alienation so to speak. In France itself, the 
requirement by the 1789 Declaration of “simple and incontestable principles” 
has largely gone unheeded. The development of the profession of lawyer was 
precisely to establish the necessary link between the citizenry and this world 
of justice that had proven itself to be reserved for initiates. To the dismay of 
the public, instead they fraternised with the Establishment, probably because 
they survive only because ordinary people have difficulties in accessing justice 
without them. In a circular of February 1967, the French Minister of Justice, 
Jean Foyer, told magistrates, lawyers, avoués and sheriff-bailiffs: 


Judicial language requires modernization. The public is confused by the 
archaic and esoteric expressions sprinkled over all acts of written pro- 
ceedings. Speak to litigants in a language that they understand; that of 
the 20 century. Applicants do not understand their duties and rights 
written as they are in a language they do not understand.18° 


The same remark was made by Prime Minister Pierre Maulroy in 1985 in a 
letter to the Minister of Justice.!®! Today the language of court proceedings 
is the subject of a book.!8* The same remarks may be made of judicial lan- 
guage in Cameroon as a whole, where an overwhelming number of citizens 
do not understand French or English. The lawyer simplifies things for the liti- 
gant after exchanges with the court. Their preoccupation has never been the 


180 Quoted by V. and M. Siméon, Réquisitoire contre la justice (Nouvelles Editions Debresse, 
Paris, 1969) p. 52. 

181 Letter of 28 April 1985. 

182 See C. Robin, La langue du procés (LGDJ, Les Presses Universitaires de la Faculté de Droit 
de Clermont-Ferrand, 2000). 
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simplification of the language of the milieu. Why have they suddenly remem- 
bered that their clients may not understand the French that threatens to slip 
into court proceedings in Anglophone Cameroon? One of them, on pain of 
contempt of court, went to the point of tossing submissions served to him in 
French in the air while the court was still in session.183 

In his meeting with the visiting bar delegation, the President of the South 
West Court of Appeal complained that the language problem was only plagu- 
ing the “old guard”, because the younger generation of lawyers was bilingual. It 
was the thinner end of an answer that could be enlarged. 

The truth is that the language policy of the State never pre-equipped these 
lawyers, Francophones or Anglophones, to meet bilingualism in the courts. 
We have already said if francophonisation of the entire Republic is not con- 
sidered the official language policy, then any other attitude is incoherence. 
When a national bilingual university was created as far back as 1962, many 
Anglophones (especially in the Faculty of Law) thought bilingualism was sim- 
ply a smokescreen that hid a bid to assimilate them.'** By the same token, the 
ongoing process of harmonisation of the legal systems is viewed by many an 
Anglophone as a thinly disguised extension of civil law to the former Southern 
Cameroons jurisdiction. Frustrated, some left for English-speaking countries, 
mostly to neighbouring Nigeria, obtained their degree, went through the Law 
School and returned to start private practice, limiting their boundaries to An- 
glophone Cameroon. Those that stayed at home forgot the little they learnt the 
hard way at the national university, as they also settled to practise in Anglo- 
phone Cameroon. The courageous ones remained in the Francophone zone 
and are comfortable on both sides of the language fence as lawyers of a buffer 
legal culture. 

The creation of an Anglo-Saxon university in Buea in 1996 could only be a 
source of encouragement to those aspirant jurists who would rather have noth- 
ing to do with French. Under the pretext that it is an Anglo-Saxon university, 
the law department of the Faculty of Social and Management Sciences adopted 
programs that placed law students below par once they left the common law 
jurisdiction. They could only fraternise with those who evade the complica- 
tions carried by the French language. Those Francophones too whose English 


183 See report of the visit of the Bar Association authorities. 

184 See J. Benjamin, Le sort des camerounais occidentaux, thesis, Fondation Nationale des 
Sciences Politiques, Paris, 1970, and published by the Presse de l'Université de Montréal, 
under the title Les camerounais occidentaux, une minorité dans un Etat bicommunautaire 
and translated by J. Yotanga as West Cameroonians, The Minority in a Bi-cultural State, 
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was severely deficient settled in Francophone Cameroon after they were called 
to the Bar and their wish is never to have anything again to do with English. 
Like their English-speaking colleagues with a deficit in French, they enjoyed 
their self-confinement which they wished to last their entire career, until the 
appointments of December 2015 unsettled their expectations and threatened 
the reach of their clientele. They were the first to mobilise the NOWELA, MELA 
and FAKLA, where they could count on the esprit de corps that typifies such 
bodies. Their colleagues on the other side, who thought the arrival of English- 
speaking magistrates would lead to disruption (although all of them are placed 
under Francophone superiors, as if they need to be “contained”), are probably 
silently contented with the agitation and its outcome. The maintenance of 
English as the language for proceedings in the former Southern Cameroons 
jurisdiction is surreptitiously a confirmation of the status quo in courts of the 
Francophone zone that is said to favour French. It is a first class bet that they 
would equally mobilise as against a deportation order, if English were to be 
introduced into their courts and rock their boat. 

All this is to say that the interest of the Anglophone lawyers is basically cor- 
poratist, and not national. It would be interesting if they were faced with par- 
ties during a hearing who did not find it a problem if the proceedings were 
conducted in French. After sharing the taste of magistrates for complicated 
expressions that have kept ordinary citizens out of the justice system for centu- 
ries, they would be alarmed by the intrusion of a different language that in turn 
might exclude them as well. There is honour among thieves. The only advan- 
tage gained by the ordinary citizen in their gesticulations is that the court will 
go back to the English language which is theirs, even if they are unfamiliar with 
the brand spoken. It does not disturb the lawyers concerned for their clients, 
that the implementation of common law remains tainted by the magistrates’ 
lack of training in it, even when they speak English. This situation seemed to 
have been redressed only later by Resolution 6(D) of the All Anglophone Law- 
yers’ Conference, that called for “only Common Law-trained magistrates to be 
posted to the South West and North West Regions, and Civil Law-trained mag- 
istrates to the Civil Law jurisdictions”. 

It never bothered them that under the federation, the Administrative 
Bench in Buea exclusively manned by common law judges, had a jurisdiction 
to implement droit administratif: They took it as read that until less than five 
years ago, the Administrative Bench of the Supreme Court entrusted with ap- 
plying the same, borrowed all its personnel from other sections of the court, 
with a staff whose training never extended beyond civil or common law. They 
never joined several experts who denounced this state of affairs. The most 
important thing to them seems to be that the proceedings be held in English, 
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a language that saved their participation which could scarcely extend beyond 
the formal. 

The role of the lawyer is to enlighten the citizen about his rights and obliga- 
tions carried by the law, only the law, and nothing but the law. It is through him 
that the citizen knows that no one, including himself, can bargain with the law, 
and certainly not the supreme law, the Constitution, which in this case has pre- 
scribed French and English as the two official languages of the Republic. Their 
present gesticulations give the impression that they have previously fought for 
the oneness of the English language in judicial proceedings in Anglophone 
Cameroon when in fact it was a tolerance of social necessity. It is the right and 
duty of all Cameroonian citizens to be served and to serve in one or both of- 
ficial languages. The lawyer, like his client, has no choice in this. 


3 Conclusion 


The language problem is a reality in the Cameroonian social make-up that just 
about anybody may make a national issue at any time. It may even be said to 
have an explosive charge. In 2018, parents of the North West Region protested 
against the sending of French-speaking student teachers, who could barely ar- 
ticulate in English, to teach English in secondary schools in the Region. On 
6 April, three teachers’ trade unions jointly petitioned the President of the 
Republic for a cancellation of the competitive entrance examination for the 
college for training police inspectors, because the translation of the questions 
into English was so flawed that they thought the English-speaking candidates 
did not benefit from the principle of equal chance. The recent agitations of 
Anglophone lawyers were a legitimate reminder to the authorities that more 
than 50 years after reunification, Cameroon has not yet developed an equitable 
language policy. The present succession of shows of support for the lawyers 
by other sectors is but another proof. Assimilation is definitely not a legiti- 
mate substitute for an equitable coherent language policy that would lessen 
the pain of that self-renunciation necessary for what Montesquieu called “love 
of the laws and of country”. He added that “everything therefore depends on 
establishing this love in a republic; and to inspire it ought to be the principal 
business of education: but the surest way of instilling it into children is for par- 
ents to set them an example”.!®5 This, more than a language code, may be better 
both for our men of the law and the citizenry. It is by far a more coherent and 
fairer language policy that Francophone Quebec has been convinced to remain 


185 Montesquieu, supra note 23, Book rv, Ch. 5, ‘Of education in a republican government’. 
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Canadian.'®° The investigation jointly carried out in 2012 by the Commissioner 
of Official Languages in Canada, the French language Services Commissioner 
of Ontario and the Commissioner of Official Languages in New Brunswick into 
the judicial appointment process and the language training available to su- 
perior court judges indicates Cameroon shares the present judicial language 
crisis with Canada but prefers quick fixes to a coherent long-lasting solution. 
If the imposition of a common language has succeeded in uniting some coun- 
tries, in others it has had just the opposite effect, leading to civil wars and even 
secessionism in extreme cases. Even France, from where we are probably try- 
ing to copy the language question, is indicating a shift in the enforcement of 
the principle of indivisibility!®’ to, among other things, accommodate the defi- 
ant existence of regional languages, and break out of its present isolation in 
Europe.!*8 This is how the announcement of an imminent amendment of the 
Constitution in June 2015 to permit France to ratify the European Charter on 
Regional and Minority Languages should be understood. The recent creation 
of the National Commission on Bilingualism and Multiculturalism, the rede- 
ployment of magistrates and teachers, the creation of a common law Bench 
in the Supreme Court, and the repeated declarations by the government of its 
readiness for dialogue in the wake of the present crisis, may be significant steps 
in the right direction for Cameroon. 
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